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On Retu r n t o Remand 

JOINER, Judge. 1 

T o F o r e s t Onesha Johnson, an inmate on death row a t Holman 

C o r r e c t i o n a l F a c i l i t y , a p p eals the c i r c u i t c o u r t ' s d i s m i s s a l 

o f h i s p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d p u r s u a n t t o 

1 T h i s case was o r i g i n a l l y a s s i g n e d t o another member o f 
t h i s C o u r t ; i t was r e a s s i g n e d t o Judge J o i n e r on March 1, 
2011. 
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Rule 32, A l a . R. Crim. P. 

In August 1998, Johnson was c o n v i c t e d o f murdering 

J e f f e r s o n County Deputy S h e r i f f W i l l i a m G. Hardy, w h i l e Deputy 

Hardy was on duty or "because o f some o f f i c i a l or j o b - r e l a t e d 

a c t or performance." § 1 3 A - 5 - 4 0 ( a ) ( 5 ) , A l a . Code 1975. The 

j u r y , by a v o t e o f 10 t o 2, recommended t h a t Johnson be 

sentenced t o death. The c i r c u i t c o u r t f o l l o w e d the j u r y ' s 

recommendation and sentenced Johnson t o death. Johnson's 

c o n v i c t i o n and sentence were a f f i r m e d on d i r e c t a p p e a l . See  

Johnson v. S t a t e , 823 So. 2d 1 ( A l a . Crim. App.), c e r t .  

d e n i e d , 823 So. 2d 57 ( A l a . 2001) . T h i s Court i s s u e d the 

c e r t i f i c a t e of judgment, making the case f i n a l , on December 

14, 2 001. See Rule 41, A l a . R. App. P. 

In A p r i l 2003, Johnson f i l e d a t i m e l y p o s t c o n v i c t i o n 

p e t i t i o n i n the J e f f e r s o n C i r c u i t C ourt a t t a c k i n g h i s 

c o n v i c t i o n and s e n t e n c e . 2 Johnson f i l e d amended p e t i t i o n s i n 

J u l y 2003 and J u l y 2004. The c i r c u i t c o u r t summarily 

d i s m i s s e d Johnson's t h i r d amended p o s t c o n v i c t i o n p e t i t i o n , and 

Johnson appealed t o t h i s C o u r t . On September 28, 2007, t h i s 

2 E f f e c t i v e August 1, 2002, the s t a t u t e of l i m i t a t i o n s t o 
f i l e a p o s t c o n v i c t i o n p e t i t i o n was s h o r t e n e d from two years t o 
t o one y e a r . Rule 3 2 . 2 ( c ) , A l a . R. Crim. P. 
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Court a f f i r m e d , i n l a r g e p a r t , the c i r c u i t c o u r t ' s d i s m i s s a l 

but remanded the case f o r t h a t c o u r t t o conduct an e v i d e n t i a r y 

h e a r i n g on 14 c l a i m s of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l and 

f o r t h a t c o u r t t o address 5 c l a i m s t h a t were not s p e c i f i c a l l y 

a d d r e s s e d i n the c o u r t ' s o r d e r d i s m i s s i n g Johnson's p e t i t i o n . 

See Johnson v. S t a t e , [Ms. CR-05-1805, Sept. 28, 2007] 

So. 3d ___ ( A l a . Crim. App. 2007). The c i r c u i t c o u r t has 

f i l e d i t s r e t u r n t o remand w i t h t h i s C o u r t , and new b r i e f s 

have been s u b m i t t e d on b e h a l f of Johnson and the S t a t e . We 

address o n l y those i s s u e s r a i s e d i n Johnson's b r i e f on r e t u r n 

t o remand. 

The e v i d e n c e s u p p o r t i n g Johnson's c o n v i c t i o n was 

t h o r o u g h l y d e t a i l e d i n t h i s C o u r t ' s o p i n i o n s on d i r e c t a p p e a l 

and i n our o p i n i o n on a p p e a l from the d i s m i s s a l of h i s Rule 32 

p e t i t i o n ; t h e r e f o r e , we w i l l g i v e o n l y a b r i e f s y n o p s i s of the 

f a c t s . The S t a t e ' s e v i d e n c e tended t o show the f o l l o w i n g . In 

J u l y 1995 Deputy Hardy was " m o o n l i g h t i n g " as a s e c u r i t y guard 

a t a Birmingham h o t e l and was w o r k i n g the n i g h t of J u l y 18-19, 

1995. At around 12:30 a.m. on J u l y 19 the manager of the 

h o t e l h e a r d two "popping n o i s e s " and attempted t o c o n t a c t 

Deputy Hardy by r a d i o . When he was unable t o reach Deputy 
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Hardy, he walked around the b u i l d i n g and found Deputy Hardy's 

body l y i n g i n the r e a r p a r k i n g l o t . The m e d i c a l examiner 

t e s t i f i e d t h a t Deputy Hardy d i e d from m u l t i p l e gunshot wounds 

to h i s f o r e h e a d and jaw. Johnson was stopped by p o l i c e i n the 

p a r k i n g l o t of a motel i n Homewood a t a p p r o x i m a t e l y 4:00 a.m. 

on the morning of J u l y 19, 1995, i n a v e h i c l e matching the 

g e n e r a l d e s c r i p t i o n of a v e h i c l e seen l e a v i n g the h o t e l a f t e r 

Deputy Hardy was s h o t . Johnson was w i t h Ardragus Ford, 

L a t a n y a Henderson, and Yolanda Chambers. Henderson t e s t i f i e d 

t h a t she went w i t h Johnson, Ford, and Chambers t o e a t a t 

around 2:00 a.m. t h a t morning, t h a t Johnson had a gun w i t h 

him, and t h a t Johnson h i d the gun under the dashboard when 

p o l i c e approached h i s v e h i c l e . 

Testimony a l s o showed t h a t w h i l e i n c a r c e r a t e d a t the 

J e f f e r s o n County j a i l Johnson made s e v e r a l t e l e p h o n e c a l l s . 

S t a t e w i t n e s s V i o l e t E l l i s o n t e s t i f i e d t h a t i n August 1995 her 

daughter r e c e i v e d t e l e p h o n e c a l l s from the J e f f e r s o n County 

j a i l and her daughter would f o r w a r d those c a l l s t o a t h i r d 

p a r t y and l a y the t e l e p h o n e down and walk away. E l l i s o n s a i d 

t h a t she l i s t e n e d i n on one of those c o n v e r s a t i o n s and heard 

Johnson admit t o a g i r l named D a i s y t h a t he shot Deputy Hardy 
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i n the head. 

Sta n d a r d of Review 

Johnson i n i t i a t e d t h i s p o s t c o n v i c t i o n p r o c e e d i n g p u r s u a n t 

to Rule 32, A l a . R. Crim. P. Rule 32.3, A l a . R. Crim. P., 

p r o v i d e s : 

"The p e t i t i o n e r s h a l l have the burden of 
p l e a d i n g and p r o v i n g by a preponderance of the 
e v i d e n c e the f a c t s n e c e s s a r y t o e n t i t l e the 
p e t i t i o n e r t o r e l i e f . The s t a t e s h a l l have the 
burden of p l e a d i n g any ground of p r e c l u s i o n , but 
once a ground of p r e c l u s i o n has been p l e a d e d , the 
p e t i t i o n e r s h a l l have the burden of d i s p r o v i n g i t s 
e x i s t e n c e by a preponderance of the e v i d e n c e . " 

"The s t a n d a r d of r e v i e w t h i s Court uses i n e v a l u a t i n g the 

r u l i n g s made by the t r i a l c o u r t [ i n a p o s t c o n v i c t i o n 

p r o c e e d i n g ] i s whether the t r i a l c o u r t abused i t s d i s c r e t i o n . " 

Hunt v. S t a t e , 940 So. 2d 1041, 1049 ( A l a . Crim. App. 2005). 

"[W]e may a f f i r m a c i r c u i t c o u r t ' s r u l i n g on a p o s t c o n v i c t i o n 

p e t i t i o n i f i t i s c o r r e c t f o r any r e a s o n . " Smith v. S t a t e , 

[Ms. CR-08-0638, Sept. 30, 2011] So. 3d , ( A l a . 

Crim. App. 2011). 

I n Johnson's d i r e c t a p p e a l , t h i s C ourt a p p l i e d the p l a i n -

e r r o r s t a n d a r d of r e v i e w and r e v i e w e d the c l a i m s Johnson 

r a i s e d r e g a r d l e s s of whether the i s s u e s had been p r o p e r l y 

p r e s e r v e d f o r a p p e l l a t e r e v i e w . See Rule 45A, A l a . R. App. P. 
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The p l a i n - e r r o r s t a n d a r d , however, does not a p p l y t o the 

r e v i e w of the d e n i a l of a p o s t c o n v i c t i o n p e t i t i o n c h a l l e n g i n g 

a death sentence. See James v. S t a t e , 61 So. 3d 357 ( A l a . 

Crim. App. 2010). A c c o r d i n g l y , t h i s C ourt w i l l not c o n s i d e r 

Johnson's c l a i m s t h a t have not been p r o p e r l y p r e s e r v e d f o r 

a p p e l l a t e r e v i e w . 

With these p r i n c i p l e s i n mind, we r e v i e w the c l a i m s 

Johnson r a i s e s i n h i s b r i e f on r e t u r n t o remand. 

I. 

Johnson f i r s t argues t h a t the c i r c u i t c o u r t d e n i e d him a 

f u l l and f a i r p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g by d e n y i n g 

c e r t a i n motions he f i l e d a f t e r t h i s case was remanded. He 

r a i s e s s e v e r a l grounds i n s u p p o r t of t h i s c o n t e n t i o n . 

A. 

F i r s t , Johnson argues t h a t the c i r c u i t c o u r t e r r e d i n 

d e n y i n g h i s motion f o r d i s c o v e r y . In November 2007, Johnson 

f i l e d a 25-page d i s c o v e r y motion r e q u e s t i n g r e c o r d s from the 

Alabama Department of Human Resources r e l a t e d t o Johnson and 

t o h i s immediate f a m i l y members; a l l j a i l r e c o r d s and r e c o r d s 

from the Department of C o r r e c t i o n s r e l a t e d t o Johnson; a l l 

m e n t a l - h e a l t h r e c o r d s r e l a t e d t o Johnson and h i s f a m i l y 
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members; a l l r e c o r d s r e l a t e d t o Johnson from the Alabama Board 

of Pardons and P a r o l e s ; a l l r e c o r d s r e l a t e d t o Johnson and h i s 

b r o t h e r from the Alabama Department of Youth S e r v i c e s ; a l l 

f i l e s from the J e f f e r s o n County j u v e n i l e c o u r t r e l a t e d t o 

Johnso n ; a l l law-enforcement r e c o r d s r e l a t e d t o Johnson and 

h i s f a m i l y members; a l l p r o s e c u t i o n f i l e s r e l a t e d t o Q u i n t e z 

W i l s o n and Omar B e r r y ; 3 and a l l r e c o r d s from the Department of 

C o r r e c t i o n s and from the J e f f e r s o n County c o r o n e r r e l a t e d t o 

I n v e s t i g a t o r Steve Saxon. 4 (Return t o Remand, C. 112-36.) 

Johnson a l s o moved f o r d i s c o v e r y of the i n s t i t u t i o n a l f i l e s of 

F r e d C a r t e r . 5 The c i r c u i t c o u r t g r a n t e d the motion f o r 

d i s c o v e r y of C a r t e r ' s f i l e s b ut d e n i e d the motion i n a l l o t h e r 

r e s p e c t s . (Return t o Remand, C. 211-12; 214-15.) 

When t h i s C ourt remanded t h i s case t o the lower c o u r t we 

d i r e c t e d t h a t c o u r t t o h o l d an e v i d e n t i a r y h e a r i n g and t o f i l e 

i t s f i n d i n g s of f a c t w i t h i n 70 days. We s t a t e d : "On remand, 

3 W i l s o n and B e r r y were two of Johnson's codefendants. 
4 T r i a l c o u n s e l r e t a i n e d Saxon t o a s s i s t i n i n v e s t i g a t i n g 

Johnson's case. 
5 I n the p o s t c o n v i c t i o n p r o c e e d i n g , Johnson a l l e g e d t h a t 

C a r t e r was an inmate a t the J e f f e r s o n County j a i l a t the same 
time as Johnson and was known t o impersonate o t h e r inmates on 
the t e l e p h o n e . 
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the t r i a l c o u r t s h a l l conduct an e v i d e n t i a r y h e a r i n g on those 

c l a i m s and e n t e r s p e c i f i c w r i t t e n f i n d i n g s . " T h i s C o u r t d i d 

not d i r e c t the c i r c u i t c o u r t t o r e s t a r t the p r o c e e d i n g s or t o 

a l l o w d i s c o v e r y . By f i n d i n g t h a t Johnson was e n t i t l e d t o an 

e v i d e n t i a r y h e a r i n g on c e r t a i n c l a i m s of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l , we d e termined t h a t Johnson had met h i s 

burden of p l e a d i n g those c l a i m s . A l l o w i n g d i s c o v e r y , a t t h i s 

l a t e j u n c t u r e , would have exceeded the scope of t h i s C o u r t ' s 

remand d i r e c t i o n s . "[A]ny a c t by a t r i a l c o u r t beyond the 

scope of an a p p e l l a t e c o u r t ' s remand o r d e r i s v o i d f o r l a c k of 

j u r i s d i c t i o n . " Anderson v. S t a t e , 796 So. 2d 1151, 1156 ( A l a . 

Crim. App. 2000). 

Moreover, r e g a r d i n g the s t a n d a r d f o r d i s c o v e r y i n 

p o s t c o n v i c t i o n p r o c e e d i n g s , the Alabama Supreme Court s t a t e d 

i n Ex p a r t e Land, 775 So. 2d 847 ( A l a . 2000): 

"We agree w i t h the Court of C r i m i n a l Appeals 
t h a t 'good c a u s e ' i s the a p p r o p r i a t e s t a n d a r d by 
which t o judge p o s t c o n v i c t i o n d i s c o v e r y motions. In 
f a c t , o t h e r c o u r t s have adopted a s i m i l a r 
'good-cause' or ' g o o d - r e a s o n ' s t a n d a r d f o r the 
p o s t c o n v i c t i o n d i s c o v e r y p r o c e s s . See [ S t a t e v.]  
M a r s h a l l , [148 N.J. 89, 690 A.2d 1 (1997)]; S t a t e v.  
L e w i s , 656 So. 2d 1248 ( F l a . 1994); People ex r e l .  
Daley v. F i t z g e r a l d , 123 I l l . 2d 175, 121 I l l . Dec. 
937, 526 N.E.2d 131 (1988). As noted by the I l l i n o i s 
Supreme C o u r t , the good-cause s t a n d a r d guards 
a g a i n s t p o t e n t i a l abuse of the p o s t c o n v i c t i o n 
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d i s c o v e r y p r o c e s s . See F i t z g e r a l d , s u p r a , 123 I l l . 
2d a t 183, 121 I l l . Dec. 937, 526 N.E.2d at 135. We 
a l s o agree t h a t New J e r s e y ' s M a r s h a l l case p r o v i d e s 
a good wo r k i n g framework f o r r e v i e w i n g d i s c o v e r y 
motions and o r d e r s i n c a p i t a l c a s e s . In a d d i t i o n , we 
are bound by our own r u l e t h a t 'an e v i d e n t i a r y 
h e a r i n g must be h e l d on a [ p e t i t i o n f o r 
p o s t c o n v i c t i o n r e l i e f ] which i s m e r i t o r i o u s on i t s 
f a c e , i . e . , one which c o n t a i n s m a t t e r s and 
a l l e g a t i o n s (such as i n e f f e c t i v e a s s i s t a n c e of 
counsel) which, i f t r u e , e n t i t l e the p e t i t i o n e r t o 
r e l i e f . ' Ex p a r t e B o a t w r i g h t , 471 So. 2d 1257, 1258 
( A l a . 1985). 

"We emphasize t h a t t h i s h o l d i n g — t h a t 
p o s t c o n v i c t i o n d i s c o v e r y motions are t o be judged by 
a good-cause s t a n d a r d — does not a u t o m a t i c a l l y 
a l l o w d i s c o v e r y under Rule 32, A l a . R. Crim. P., and 
t h a t i t does not expand the d i s c o v e r y p r o c e d u r e s 
w i t h i n Rule 32.4. A c c o r d Lewis, su p r a , 656 So. 2d a t 
1250, wherein the F l o r i d a Supreme Court s t a t e d t h a t 
the good-cause s t a n d a r d d i d not a f f e c t F l o r i d a ' s 
r u l e s r e l a t i n g t o p o s t c o n v i c t i o n p r o c e d u r e , which 
are s i m i l a r t o o u r s . By a d o p t i n g t h i s s t a n d a r d , we 
are o n l y r e c o g n i z i n g t h a t a t r i a l c o u r t , upon a 
p e t i t i o n e r ' s showing of good cause, may e x e r c i s e i t s 
i n h e r e n t a u t h o r i t y t o o r d e r d i s c o v e r y i n a 
p r o c e e d i n g f o r p o s t c o n v i c t i o n r e l i e f . In a d d i t i o n , 
we c a u t i o n t h a t p o s t c o n v i c t i o n d i s c o v e r y does not 
p r o v i d e a p e t i t i o n e r w i t h a r i g h t t o ' f i s h ' t h rough 
o f f i c i a l f i l e s and t h a t i t ' i s not a d e v i c e f o r 
i n v e s t i g a t i n g p o s s i b l e c l a i m s , b u t a means of 
v i n d i c a t i n g a c t u a l c l a i m s . ' People v. Gonzalez, 51 
C a l . 3d 1179, 1260, 800 P.2d 1159, 1206, 275 C a l . 
R p t r . 729, 776 (1990), c e r t . d e n i e d , 502 U.S. 835, 
112 S. Ct. 117, 116 L. Ed. 2d 85 (1991). I n s t e a d , i n 
o r d e r t o o b t a i n d i s c o v e r y , a p e t i t i o n e r must a l l e g e 
f a c t s t h a t , i f proved, would e n t i t l e him t o r e l i e f . 
Cf. P o r t e r v. Wainwright, 805 F.2d 930, 933 (11th 
C i r . 1986) ('a h e a r i n g [on a habeas corpus p e t i t i o n ] 
i s not r e q u i r e d u n l e s s the p e t i t i o n e r a l l e g e s f a c t s 
which, i f proved, would e n t i t l e him t o f e d e r a l 
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habeas r e l i e f ' ) , c e r t . d e n i e d , 482 U.S. 918, 919, 
107 S. Ct. 3195, 96 L. Ed. 2d 682 (1987). 
Furthermore, a p e t i t i o n e r s e e k i n g p o s t c o n v i c t i o n 
d i s c o v e r y a l s o must meet the r e q u i r e m e n t s of Rule 
32.6(b), A l a . R. Crim. P., which s t a t e s : 

"'The p e t i t i o n must c o n t a i n a c l e a r 
and s p e c i f i c statement of the grounds upon 
which r e l i e f i s sought, i n c l u d i n g f u l l 
d i s c l o s u r e of the f a c t u a l b a s i s of those 
grounds. A bare a l l e g a t i o n t h a t a 
c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and 
mere c o n c l u s i o n s of law s h a l l not be 
s u f f i c i e n t t o w a r r a n t any f u r t h e r 
p r o c e e d i n g s . ' " 

775 So. 2d a t 852-53 ( f o o t n o t e o m i t t e d ) , o v e r r u l e d on o t h e r  

grounds, S t a t e v. M a r t i n , 69 So. 3d 94 ( A l a . 2011) . 

As the I l l i n o i s Supreme Court a p t l y s t a t e d i n People v.  

W i l l i a m s , 209 I l l . 2d 227, 282 I l l . Dec. 824, 807 N.E.2d 448 

(2004): 

"[T]he c i r c u i t c o u r t has the i n h e r e n t d i s c r e t i o n a r y 
a u t h o r i t y t o o r d e r d i s c o v e r y i n p o s t c o n v i c t i o n 
p r o c e e d i n g s . [People v.] F a i r , 193 I l l . 2d [256] a t 
264, 250 I l l . Dec. 284, 738 N.E.2d 500 [ ( 2 0 0 0 ) ] . 
T h i s a u t h o r i t y must be e x e r c i s e d w i t h c a u t i o n , 
because of the p o t e n t i a l f o r abuse of the d i s c o v e r y 
p r o c e s s and because of the l i m i t e d scope of 
p o s t c o n v i c t i o n p r o c e e d i n g s . F a i r , 193 I l l . 2d a t 
264, 250 I l l . Dec. 284, 738 N.E.2d 500. Thus, 
d i s c o v e r y s h o u l d be a l l o w e d o n l y a f t e r the moving 
p a r t y demonstrates good cause f o r the r e q u e s t . F a i r , 
193 I l l . 2d a t 264-65, 250 I l l . Dec. 284, 738 N.E.2d 
500, c i t i n g [People ex r e l . ] Daley [v. F i t z g e r a l d ] , 
123 I l l . 2d [175] a t 183, 121 I l l . Dec. 937, 526 
N.E.2d 131 [ 1 9 8 8 ) ] . " 
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209 I l l . 2d a t 236, 282 I l l . Dec. a t 830, 807 N.E.2d a t 454. 

On a p p e a l , Johnson f i r s t a s s e r t s t h a t he was e n t i t l e d t o 

the s o c i a l - h i s t o r y r e c o r d s , which he does not s p e c i f i c a l l y 

i d e n t i f y , r e l a t e d t o h i m s e l f and h i s f a m i l y members. In 

r e g a r d t o d i s c o v e r y of s o c i a l - h i s t o r y r e c o r d s t h a t are not a 

d e f e n d a n t ' s , t h i s C ourt has s t a t e d : 

"The Alabama Supreme Court i n [Ex p a r t e ] Land, 
[775 So. 2d 847 ( A l a . 2000),] d i d not address 
d i s c o v e r y as i t r e l a t e s t o c o n f i d e n t i a l f i l e s on 
i n d i v i d u a l s o t h e r than the p e t i t i o n e r . However, t h i s 
C o urt has n oted t h a t Alabama law p r o t e c t s the 
c o n f i d e n t i a l i t y of DYS [Department of Youth 
S e r v i c e s ] and DHR [Department of Human Resources] 
r e c o r d s . See §§ 12-15-100 and 12-15-101, and § 
38-2-1, A l a . Code 1975. Because these r e c o r d s are 
c o n f i d e n t i a l , the most a p a r t y i s e n t i t l e d t o , upon 
a showing of good cause, i s an i n camera i n s p e c t i o n 
of the documents by a c i r c u i t c o u r t . See Gibson v.  
S t a t e , 677 So. 2d 233 ( A l a . Crim. App. 1994) . A 
p a r t y i s not e n t i t l e d t o u n f e t t e r e d a ccess t o 
r e c o r d s t h a t are not r e l a t e d t o him and t h a t are 
m a i n t a i n e d by s t a t e a g e n c i e s s p e c i f i c a l l y charged 
w i t h g u a r d i n g the c o n f i d e n t i a l i t y of those r e c o r d s . 
See Jackson [v. S t a t e , 910 So. 2d 797 ( A l a . Crim. 
App. 2 0 0 5 ) ] . " 

Ex p a r t e P e r k i n s , 920 So. 2d 599, 605 ( A l a . Crim. App. 2005) . 

Johnson was not e n t i t l e d t o the s o c i a l - h i s t o r y r e c o r d s of h i s 

f a m i l y members. 

Second, Johnson a s s e r t s t h a t he was e n t i t l e d t o the 

p e r s o n n e l f i l e s from the Alabama Department of C o r r e c t i o n s and 
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the J e f f e r s o n County c o r o n e r ' s o f f i c e r e l a t e d t o I n v e s t i g a t o r 

Saxon. T h i s Court i n S t a t e v. Turner, 976 So. 2d 508 ( A l a . 

Crim. App. 2007), c o n s i d e r e d whether a p e t i t i o n e r was e n t i t l e d 

t o d i s c o v e r the p e r s o n n e l f i l e s of a law-enforcement o f f i c e r . 

In Turner, we adopted the p r e v a i l i n g view and h e l d t h a t , 

absent a showing of good cause, a p e t i t i o n e r i s not e n t i t l e d 

t o d i s c o v e r y of the p e r s o n n e l f i l e s of a law-enforcement 

o f f i c e r . 

More i m p o r t a n t l y , i n t h i s C o u r t ' s o p i n i o n remanding 

Johnson's case we h e l d t h a t the c i r c u i t c o u r t c o r r e c t l y found 

t h a t the c l a i m s r e l a t e d t o Saxon were p r o c e d u r a l l y b a r r e d . A 

p e t i t i o n e r i s not e n t i t l e d t o d i s c o v e r y r e l a t e d t o a c l a i m 

t h a t i s p r o c e d u r a l l y b a r r e d . See S t a t e v. M a r t i n , 4 So. 3d 

1196 ( A l a . Crim. App. 2008). Thus, Johnson was not e n t i t l e d 

t o the r e q u e s t e d d i s c o v e r y . 

T h i r d , Johnson a s s e r t s t h a t he was e n t i t l e d t o the 

p r o s e c u t i o n r e c o r d s and p o l i c e f i l e s r e l a t e d t o two of h i s 

codefendants -- Q u i n t e z W i l s o n and Omar B e r r y . He argues t h a t 

he was e n t i t l e d t o t h e s e documents because, he says, they 

would show t h a t the cases a g a i n s t W i l s o n and B e r r y had been 

d i s m i s s e d because they b o t h had a l i b i s . We d i s a g r e e . 

12 
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"A p o s t c o n v i c t i o n p e t i t i o n e r f a i l s t o show good cause 

s u p p o r t i n g g r a n t of d i s c o v e r y motion when the i n f o r m a t i o n i s 

a v a i l a b l e t hrough l e s s i n t r u s i v e s o u r c e s . " Dunaway v. S t a t e , 

[Ms. CR-06-0996, Dec. 18, 2009] So. 3d , ( A l a . 

Crim. App. 2009). The outcome of Johnson's c o d e f e n d a n t s ' 

cases was a v a i l a b l e t hrough l e s s i n t r u s i v e means than by 

f o r c i n g the S t a t e t o d i s c l o s e i t s e n t i r e p r o s e c u t i o n and 

p o l i c e f i l e s . 6 Johnson f a i l e d t o e s t a b l i s h good cause f o r the 

g r a n t of d i s c o v e r y of t h i s m a t e r i a l because i t was a v a i l a b l e 

t h rough o t h e r means. See Jackson v. S t a t e , 910 So. 2d 797 

( A l a . Crim. App. 2005). 

For the f o r e g o i n g reasons, we f i n d no e r r o r i n r e g a r d t o 

t h i s c l a i m . 

B. 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n 

d e n y i n g h i s motion f o r funds t o h i r e a s o c i a l worker, Dr. 

E l i z a b e t h Beck, and a c l i n i c a l p s y c h o l o g i s t , Dr. Karen 

S a l e k i n , and t o a l l o w them t o t e s t i f y a t the p o s t c o n v i c t i o n 

e v i d e n t i a r y h e a r i n g . 

6 F o r example, the two a t t o r n e y s who r e p r e s e n t e d 
codefendant Ardragus F o r d e x e c u t e d a f f i d a v i t s ; these 
a f f i d a v i t s d i s c u s s e d , i n depth, the outcome of Ford's case. 
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In December 2007 a f t e r t h i s case was remanded t o the 

c i r c u i t c o u r t , Johnson moved t h a t the p o s t c o n v i c t i o n c o u r t 

approve the e x p e n d i t u r e of $5,000 t o s ecure the s e r v i c e s of 

Dr. Beck. (C. 138-49.) Johnson f i l e d a second motion 

s e e k i n g the a p p r o v a l of $5,000 t o h i r e Dr. S a l e k i n . The 

c i r c u i t c o u r t d e n i e d b o t h motions. (C. 214.) 

In t h i s C o u r t ' s o p i n i o n remanding t h i s case t o the lower 

c o u r t we h e l d : "Because the law i s c l e a r t h a t Rule 32 

p e t i t i o n e r s are not e n t i t l e d t o funds t o h i r e e x p e r t s t o 

a s s i s t i n p o s t c o n v i c t i o n l i t i g a t i o n , ex p a r t e or o t h e r w i s e , 

the t r i a l c o u r t d i d not e r r i n d e n y ing the motion. Boyd v. 

S t a t e , 913 So. 2d 1113 ( A l a . Crim. App. 2003)." Johnson, 

So. 3d a t . The i s s u e of the appointment of e x p e r t s i n 

t h i s p o s t c o n v i c t i o n p r o c e e d i n g was a ddressed i n our o r i g i n a l 

o p i n i o n and " [ o ] n remand, the i s s u e s d e c i d e d by the a p p e l l a t e 

c o u r t become law of the c a s e." E l l i s v. S t a t e , 705 So. 2d 

843, 847 ( A l a . Crim. App. 1996). 

Moreover, 

" [ s ] i n c e a p o s t - c o n v i c t i o n p e t i t i o n e r does not 
have a c o n s t i t u t i o n a l r i g h t t o a p p o i n t e d c o u n s e l 
(People v. P o r t e r , 122 I l l . 2d 64, 73-75, 118 I l l . 
Dec. 465, 521 N.E.2d 1158 (1988)), t h e r e i s no 
c o n s t i t u t i o n a l o b l i g a t i o n t o p r o v i d e p o s t - c o n v i c t i o n 
c o u n s e l w i t h i n v e s t i g a t i v e r e s o u r c e s . See People v. 
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Wri g h t , 149 I l l . 2d 36, 58-62, 171 I l l . Dec. 424, 
594 N.E.2d 276(1992). Where no c o n s t i t u t i o n a l r i g h t 
i s i m p l i c a t e d , the d e c i s i o n t o a p p o i n t an e x p e r t , or 
t o a u t h o r i z e funds t o h i r e an e x p e r t , r e s t s w i t h i n 
the sound d i s c r e t i o n of the c i r c u i t c o u r t . See 
People v. H a l l , 157 I l l . 2d 324, 339-40, 193 I l l . 
Dec. 98, 626 N.E.2d 131 (1993); W r i g h t , 149 I l l . 2d 
at 54-58,171 I l l . Dec. 424, 594 N.E.2d 276." 

People v. R i c h a r d s o n , 189 I l l . 2d 401, 422, 245 I l l . Dec. 109, 

122, 727 N.E.2d 362, 375 (2000). See a l s o S t a t e v. Dean, 149 

Ohio App. 3d 93, 96-97, 776 N.E.2d 116, 118 (2002) ("A 

p e t i t i o n e r i n a p o s t c o n v i c t i o n p r o c e e d i n g i s not e n t i t l e d t o 

the appointment of e i t h e r an a t t o r n e y or an e x p e r t w i t n e s s t o 

a s s i s t i n d i s c o v e r y . " ) . 

For the above re a s o n s , the c i r c u i t c o u r t d i d not abuse 

i t s d i s c r e t i o n i n denying Johnson's motion f o r a p p r o v a l of 

funds t o h i r e a s o c i a l worker and a c l i n i c a l p s y c h o l o g i s t . 

C. 

Johnson next argues t h a t the p o s t c o n v i c t i o n c o u r t e r r e d 

i n d e n y i ng h i s r e q u e s t t o p r e s e n t e v i d e n c e c o n c e r n i n g 

I n v e s t i g a t o r Saxon a t the e v i d e n t i a r y h e a r i n g . 

In t h i s C o u r t ' s o p i n i o n remanding t h i s case, we h e l d t h a t 

the c l a i m t h a t c o u n s e l was i n e f f e c t i v e f o r e n t r u s t i n g the 

i n v e s t i g a t i o n of Johnson's case t o a "brain-damaged, s u i c i d a l , 

r a c i s t , a l c o h o l i c homeless man was p r o c e d u r a l l y b a r r e d because 
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... the c l a i m had been r a i s e d and a d d r e s s e d on d i r e c t a p p e a l 

" Johnson, So. 3d a t . T h i s Court a f f i r m e d the c i r c u i t 

c o u r t ' s d i s m i s s a l of the c l a i m s r e l a t e d t o t h i s i s s u e . 

A c c o r d i n g l y , the c i r c u i t c o u r t a c t e d i n compliance w i t h t h i s 

C o u r t ' s remand i n s t r u c t i o n s by not a l l o w i n g the a d m i s s i o n of 

e v i d e n c e c o n c e r n i n g t h i s c l a i m . Thus, we f i n d no e r r o r . 

D. 

Next, Johnson argues t h a t the p o s t c o n v i c t i o n c o u r t made 

s e v e r a l erroneous r u l i n g s a t the p o s t c o n v i c t i o n e v i d e n t i a r y 

h e a r i n g t h a t , he says, v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s . 

"The Alabama Ru l e s of Evidence a p p l y t o Rule 32 

p r o c e e d i n g s . " See Hunt v. S t a t e , 940 So. 2d 1041, 1051 ( A l a . 

Crim. App. 2005). As the I l l i n o i s C o urt of Appeals has 

s t a t e d : 

"The r u l e s of e v i d e n c e are not abandoned d u r i n g an 
e v i d e n t i a r y h e a r i n g on a p o s t c o n v i c t i o n p e t i t i o n . 
Whether or not e v i d e n c e i s a d m i t t e d d u r i n g any 
h e a r i n g i s w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t . Such r u l i n g s are not r e v e r s e d u n l e s s t h e r e i s 
a c l e a r showing of abuse of d i s c r e t i o n by the t r i a l 
c o u r t . " 

People v. Jones, 360 I l l . Dec. 672, 686, 969 N.E.2d 482, 496 

(2012). 

With these p r i n c i p l e s i n mind, we r e v i e w Johnson's 
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c l a i m s . 

1. 

Johnson f i r s t argues t h a t the c i r c u i t c o u r t e r r e d i n 

e x c l u d i n g the t r a n s c r i p t s of h i s a u d i o t a p e d statements t o 

p o l i c e because, he says, the statements were " r e l e v a n t t o 

C l a i m X I X ( F ) ( 3 ) . " In C l a i m X I X ( F ) ( 3 ) i n h i s p e t i t i o n , Johnson 

a l l e g e d t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o c a l l a l i b i 

w i t n e s s e s who were named i n Johnson's statements t o p o l i c e . 

A t the p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g , Johnson 

q u e s t i o n e d one of h i s t r i a l a t t o r n e y s , E r s k i n e M a t h i s , about 

a statement Johnson had made t o p o l i c e . The f o l l o w i n g 

o c c u r r e d : 

" [ P o s t c o n v i c t i o n c o u n s e l ] : Your Honor, I would 
l i k e t o move E x h i b i t No. 29 i n t o e v i d e n c e . 

" [ A s s i s t a n t a t t o r n e y g e n e r a l ] : For what purpose, 
Your Honor? I o b j e c t t o i t as b e i n g i m m a t e r i a l and 
not r e l e v a n t . I t h i n k Your Honor, t h a t a t t r i a l Mr. 
M a t h i s and Mr. Bender t r i e d t o get these statements 
a d m i t t e d i n t o e v i d e n c e under some argument of 
c o m p l e t i o n and Your Honor wouldn't a l l o w i t . And I 
t h i n k i t went up on ap p e a l and i t was a f f i r m e d . 
What i s the purpose? [How] i s t h i s m a t e r i a l ? 

"The C o u r t : What i s the purpose here? 

" [ P o s t c o n v i c t i o n c o u n s e l ] : I t i s r e l e v a n t t o 
what Mr. Bender and Mr. M a t h i s knew about what t h e i r 
c l i e n t had s a i d t o the p o l i c e , i n f o r m a t i o n t h a t 
t h e i r c l i e n t had p r o v i d e d t o the p o l i c e about who 
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h i s a l i b i w i t n e s s e s were, where he was t h a t n i g h t . 
I t was i n f o r m a t i o n t h a t they c e r t a i n l y had a t the 
time of t r i a l . 

"The C o u r t : I w i l l s u s t a i n the o b j e c t i o n as t o 
t h a t statement. You can ask Mr. M a t h i s whatever you 
need t o ask him. 

" [ P o s t c o n v i c t i o n c o u n s e l ] : I'm s o r r y . As t o 
which statement? The whole statement can't come i n . 

"The C o u r t : R i g h t . I am s u s t a i n i n g the 
o b j e c t i o n as t o t h a t e x h i b i t . " 

(Return t o remand R. 172-73.) A t the c o n c l u s i o n of M a t h i s ' s 

t e s t i m o n y , p o s t c o n v i c t i o n c o u n s e l a g a i n moved t h a t the 

t r a n s c r i p t of Johnson's statements be a d m i t t e d . The c i r c u i t 

c o u r t a g a i n d e n i e d t h i s motion. (Return t o remand, S u p p l . R. 

190-01.) 

Th i s C o u r t w i l l not r e v e r s e a judgment based on the 

u n l a w f u l a d m i s s i o n or e x c l u s i o n of e v i d e n c e " u n l e s s ... the 

e r r o r complained of has p r o b a b l y i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s of the p a r t i e s . " See Rule 45, A l a . R. App. 

P. Johnson s u f f e r e d no p r e j u d i c e as a r e s u l t of the c o u r t ' s 

r u l i n g because the c o u r t a l l o w e d p o s t c o n v i c t i o n c o u n s e l t o 

q u e s t i o n M a t h i s about the e n t i r e c o n t e n t s of the t r a n s c r i p t s . 

A l s o , a t Johnson's t r i a l h i s a t t o r n e y s attempted t o i n t r o d u c e 

the c o n t e n t s of Johnson's statement but were u n s u c c e s s f u l . 
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A t t o r n e y D a r r y l Bender, one of Johnson's t r i a l a t t o r n e y s , 

t e s t i f i e d t h a t he and M a t h i s t a l k e d t o many people who had 

seen Johnson a t a n i g h t c l u b the n i g h t of the murder. I t was 

a b u n d a n t l y c l e a r t h a t c o u n s e l was aware of the c o n t e n t s of 

Johnson's statements t o p o l i c e . 

Furthermore, the t r a n s c r i p t of Johnson's statement was 

c o r r e c t l y e x c l u d e d because Johnson d i d not l a y a p r o p e r 

f o u n d a t i o n f o r i t s a d m i s s i o n . "A t y p e w r i t t e n t r a n s c r i p t of a 

r e c o r d e d c o n v e r s a t i o n i s a d m i s s i b l e where the o f f i c e r who 

l i s t e n e d t o the c o n v e r s a t i o n a t the time of the r e c o r d i n g 

t e s t i f i e s t h a t the t r a n s c r i p t a c c u r a t e l y r e f l e c t e d the 

c o n v e r s a t i o n . " Hawkins v. S t a t e , 443 So. 2d 1312, 1315 ( A l a . 

Crim. App. 1983) . "[T]he g e n e r a l r u l e i s t h a t the t y p e w r i t t e n 

t r a n s c r i p t s have been h e l d a d m i s s i b l e i n e v i d e n c e i f t h e i r 

a c c u r a c y and r e l i a b i l i t y i s c l e a r l y e s t a b l i s h e d . " 443 So. 2d 

a t 1315. Johnson f a i l e d t o p r e s e n t t e s t i m o n y t o s a t i s f y the 

f o u n d a t i o n r e q u i r e m e n t s i n r e g a r d t o t h i s e v i d e n c e . 

The c i r c u i t c o u r t d i d not abuse i t s d i s c r e t i o n i n 

e x c l u d i n g t h i s e v i d e n c e . 

2. 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n not 
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a l l o w i n g F r e d C a r t e r ' s e n t i r e f i l e from the Department of 

C o r r e c t i o n s ("DOC") t o be a d m i t t e d i n t o e v i d e n c e a t the 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g . Johnson p l e a d e d t h a t 

C a r t e r was an inmate a t the J e f f e r s o n County j a i l a t the same 

time as Johnson, t h a t he was known t o impersonate o t h e r 

inmates on the t e l e p h o n e , and t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t C a r t e r c o u l d have 

impersonated Johnson i n the te l e p h o n e c o n v e r s a t i o n t h a t V i o l e t 

E l l i s o n o v e r h e a r d and as t o which she t e s t i f i e d . 

The r e c o r d shows t h a t d u r i n g M a t h i s ' s t e s t i m o n y , Johnson 

o f f e r e d C a r t e r ' s e n t i r e DOC f i l e i n t o e v i d e n c e . The S t a t e 

o b j e c t e d and the f o l l o w i n g o c c u r r e d : 

" [ A s s i s t a n t a t t o r n e y g e n e r a l ] : Mr. Bender 
t e s t i f i e d e x t e n s i v e l y , Your Honor, c o n c e r n i n g Mr. 
C a r t e r and the f a c t t h a t Mr. C a r t e r , i n Mr. 
Bender's o p i n i o n , was not a bad w i t n e s s f o r Mr. 
Johnson; as a m a t t e r of f a c t , he f e l t he was 
h e l p f u l . 

" I wouldn't o b j e c t t o the -- t h e r e are two 
r e p o r t s . A g a i n , these are not i n c i d e n t r e p o r t s . 
These are r e p o r t s from the S t . C l a i r County 
C o r r e c t i o n a l F a c i l i t y which would have been p a r t of 
the Department of C o r r e c t i o n s r e c o r d . 

"The Co u r t : Dated when? 

" [ A s s i s t a n t a t t o r n e y g e n e r a l ] : One i s d a t e d 
F e b r u a r y 6, 1997, and one i s dat e d December 7, 1996, 
which are the o n l y two t h a t [Johnson's coun s e l ] has 
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r e f e r r e d t o i n these e n t i r e r e c o r d s , i n d i c a t i n g 
b a s i c a l l y t h a t Mr. C a r t e r l i e d t o a c o r r e c t i o n s 
o f f i c e r on those two o c c a s i o n s . I don't have a 
problem w i t h those two g o i n g i n . 

"What I am t r y i n g t o p r e v e n t , Your Honor -- and 
a p p a r e n t l y not d o i n g a v e r y good j o b of i t -- i s t o 
keep a r e c o r d from g e t t i n g voluminous, which e v e r y 
time I t r y t o do t h a t , i t never does a l o t of good. 
But I s t i l l keep t r y i n g . I w i l l l e a v e i t t o Your 
Honor. 

"The C o u r t : What i s the response by the defense? 

" [ P o s t c o n v i c t i o n c o u n s e l ] : I f the two i n c i d e n t  
r e p o r t s are a d m i t t e d as w e l l as what i s a l s o  
c o n t a i n e d i n h i s c o r r e c t i o n a l r e c o r d — or  
a u t h e n t i c a t e d c o p i e s -- of t h a t he was c o n v i c t e d f o r  
rape, robbery, sodomy, and b u r g l a r y -- and the r e s t  
i s e x c l u d e d , t h a t i s f i n e . 

II 

"The C o u r t : T h i s i s what I w i l l do. With 
r e g a r d t o 39 -- and we are t r y i n g t o narrow down the 
p e r t i n e n t p a r t of t h a t e x h i b i t t h a t the defense 
wishes t o make p a r t of the r e c o r d . And i n an e f f o r t 
t o h e l p keep the voluminous r e c o r d not so 
voluminous, I w i l l make a photocopy of these r e p o r t s 
and o t h e r documents, i n c l u d i n g the a f f i d a v i t 
v e r i f y i n g t h r o u g h Ms. [Kim] Thomas t h a t t h i s i s a 
t r u e and c o r r e c t p a r t of the Department of 
C o r r e c t i o n s r e c o r d s ; and we w i l l make i t as 
Defendant's e x h i b i t 39A and admit 39A i n t h i s case. 
I w i l l g i v e these back t o you so t h a t you can 
m a i n t a i n them f o r your f i l e . " 

(Return t o remand, R. 303-06 (emphasis added).) 

The above quote shows t h a t an agreement was reached 

p u r s u a n t t o which the c i r c u i t c o u r t would admit the r e p o r t s i n 
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C a r t e r ' s DOC f i l e t h a t were f i l e d a g a i n s t C a r t e r as a r e s u l t 

of h i s l y i n g t o c o r r e c t i o n a l o f f i c e r s . Johnson's c o u n s e l 

agreed w i t h the c o u r t ' s method of h a n d l i n g t h i s voluminous 

e x h i b i t . Thus, Johnson has no adverse r u l i n g from which t o 

a p p e a l . "[A]n adverse r u l i n g i s a p r e r e q u i s i t e t o a p p e l l a t e 

r e v i e w . ..." Roberts v. S t a t e , 579 So. 2d 62, 65 ( A l a . Crim. 

App. 1991). 

Moreover, even i f the e n t i r e c o n t e n t s of C a r t e r ' s DOC 

f i l e were r e l e v a n t , Rule 403, A l a . R. E v i d . , s p e c i f i c a l l y 

p r o v i d e s : "Although r e l e v a n t , e v i d e n c e may be e x c l u d e d i f i t s 

p r o b a t i v e v a l u e i s s u b s t a n t i a l l y outweighed by the danger of 

u n f a i r p r e j u d i c e , c o n f u s i o n of the i s s u e s , or m i s l e a d i n g the 

j u r y , or by c o n s i d e r a t i o n s of undue d e l a y , waste of t i m e , or 

n e e d l e s s p r e s e n t a t i o n of c u m u l a t i v e e v i d e n c e . " C a r t e r ' s 

e n t i r e DOC f i l e was p r o p e r l y e x c l u d e d p u r s u a n t t o Rule 403, 

A l a . R. E v i d . The c i r c u i t c o u r t d i d not abuse i t s d i s c r e t i o n 

i n e x c l u d i n g t h i s e v i d e n c e . 

3. 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n 

d e n y i ng h i s motion t o admit i n t o e v i d e n c e V i o l e t E l l i s o n ' s 

f i n a n c i a l r e c o r d s . A l t h o u g h these e x h i b i t s were not a d m i t t e d , 
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t h e y were marked and made a p a r t of the r e c o r d , and we have 

examined them. These e x h i b i t s comprise a p p r o x i m a t e l y 300 

pages and c o n s i s t of c o p i e s of b a n k r u p t c y c o u r t f i l i n g s and 

o t h e r c i v i l c o u r t f i l i n g s f o r r e c o v e r y of moneys from a 

Theodore E l l i s o n and a V i o l e t E l l i s o n . The cases range i n age 

from a 1977 c i v i l a c t i o n a g a i n s t Theodore E l l i s o n t o a 1996 

a c t i o n a g a i n s t Theodore E l l i s o n . Only 3 of the 23 cases were 

d a t e d a f t e r 1990 and h a l f of the cases do not name V i o l e t 

E l l i s o n but name Theodore E l l i s o n . Johnson was t r i e d i n 1998. 

The one e x h i b i t t h a t named V i o l e t E l l i s o n t h a t was f i l e d a f t e r 

1990 shows t h a t the case a g a i n s t her was d i s m i s s e d . 

The f o l l o w i n g o c c u r r e d a t the c o n c l u s i o n of the 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g : 

"The C o u r t : A l l of these e x h i b i t s r e l a t e t o the 
f i n a n c i a l c o n d i t i o n of [ V i o l e t E l l i s o n ] ? 

" [ P o s t c o n v i c t i o n c o u n s e l ] : Yes. 

"The C o u r t : What numbers are you o f f e r i n g ? 

" [ P o s t c o n v i c t i o n c o u n s e l ] : I am o f f e r i n g Number 
5, I am o f f e r i n g Number 6, which i s the matter of 
Theodore E l l i s o n and V i o l e t E l l i s o n . They are 
husband and w i f e . 

" I am o f f e r i n g number 7. The d e b t o r i s Theodore 
E l l i s o n , who i s m a r r i e d t o V i o l e t E l l i s o n a t the 
tim e . V i o l e t E l l i s o n i s not named as an o f f i c i a l 
d e b t o r on Number 7. 
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"And then 8 through 27 are a l l cases i n v o l v i n g 

Ms. E l l i s o n . 

" [ A s s i s t a n t a t t o r n e y g e n e r a l ] : A g a i n , I o b j e c t 
t o a n y t h i n g t h a t hasn't got Ms. E l l i s o n ' s name on i t 
to s t a r t w i t h . 

"As f a r as 7 through 27 -- or 8 through 27 -- I 
w i l l have t o go t h r o u g h them l i n e by l i n e , Judge, 
v e r y q u i c k l y because some of the e x h i b i t s I got had 
a b s o l u t e l y n o t h i n g t o do w i t h Ms. E l l i s o n . I t may 
have had something t o do w i t h her husband, which 
t h e r e i s no evi d e n c e t h a t Theo i s her husband. I am 
g o i n g t o argue t h a t today. 

"The C o u r t : There i s no need f o r you t o go 
thro u g h . I am g o i n g t o deny the r e q u e s t f o r 
a d m i t t i n g Defendant's e x h i b i t s 5 through 27. 

" [ A s s i s t a n t a t t o r n e y g e n e r a l ] : Yes, s i r . " 

(Return t o remand, R. 306-09.) 

"'The a d m i s s i b i l i t y of e v i d e n c e , which has been 

c h a l l e n g e d as i r r e l e v a n t and remote, i s w i t h i n the sound 

d i s c r e t i o n of the t r i a l judge. A t r i a l judge's d e c i s i o n t o 

admit or e x c l u d e such e v i d e n c e w i l l not be o v e r t u r n e d on the 

app e a l absent an abuse of h i s d i s c r e t i o n . ' " Harvey v. S t a t e , 

579 So. 2d 22, 26 ( A l a . Crim. App. 1990) ( q u o t i n g Primm v.  

S t a t e , 473 So. 2d 1149, 1157 ( A l a . Crim. App. 1985)). 

Many of the e x h i b i t s are not c e r t i f i e d c o p i e s and some 

are i l l e g i b l e . Johnson d i d not show t h a t the e x h i b i t s 

i n v o l v e d the same V i o l e t E l l i s o n who t e s t i f i e d a t Johnson's 
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case. There was n o t h i n g p r e s e n t e d a t the p o s t c o n v i c t i o n 

h e a r i n g t h a t showed t h a t E l l i s o n had a f i n a n c i a l motive t o 

t e s t i f y a t Johnson's t r i a l . These e x h i b i t s were not 

a d m i s s i b l e because no p r o p e r f o u n d a t i o n had been e s t a b l i s h e d 

and because they were i r r e l e v a n t and remote. For these 

reasons, we f i n d t h a t the c i r c u i t c o u r t d i d not abuse i t s 

d i s c r e t i o n i n e x c l u d i n g these documents. 

4. 

Johnson argues t h a t the c i r c u i t c o u r t e r r e d i n denying 

h i s motion t o admit an a f f i d a v i t e x e c u t e d by M a t h i s . D u r i n g 

M a t h i s ' s t e s t i m o n y , Johnson attempted t o i n t r o d u c e an 

a f f i d a v i t t h a t had been e x e c u t e d by M a t h i s b e f o r e the 

e v i d e n t i a r y h e a r i n g . The S t a t e o b j e c t e d and argued t h a t i t 

had no n o t i c e of the a f f i d a v i t and t h a t i t q u e s t i o n e d i t s 

purpose g i v e n t h a t M a t h i s was c u r r e n t l y t e s t i f y i n g . The 

c i r c u i t c o u r t s u s t a i n e d the S t a t e ' s o b j e c t i o n and d i d not 

a l l o w the a f f i d a v i t t o be a d m i t t e d i n t o e v i d e n c e . (Return t o 

remand, R. 168-69.) 

Rule 3 2 . 9 ( a ) , A l a . R. Crim. P., s t a t e s , i n p e r t i n e n t 

p a r t : "The c o u r t i n i t s d i s c r e t i o n may take e v i d e n c e by 

a f f i d a v i t s ... i n l i e u of an e v i d e n t i a r y h e a r i n g . . . . " When 
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a d d r e s s i n g the scope of t h i s R u l e , t h i s C ourt has s t a t e d : 

"Rule 3 2 . 9 ( a ) , A l a . R. Crim. P., i s 
d i s c r e t i o n a r y , not mandatory and l e a v e s the q u e s t i o n 
of the a d m i s s i o n of evi d e n c e by a f f i d a v i t s t o the 
d i s c r e t i o n of the t r i a l c o u r t . T h i s Court has 
u p h e l d a c i r c u i t c o u r t ' s e x c l u s i o n of a f f i d a v i t s 
when those a f f i d a v i t s were i n t r o d u c e d f o r the f i r s t 
time a t the Rule 32 e v i d e n t i a r y h e a r i n g . " 

Hunt v. S t a t e , 940 So. 2d 1041, 1050 ( A l a . Crim. App. 2005). 

The c i r c u i t c o u r t d i d not e r r i n e x c l u d i n g the a f f i d a v i t 

because the S t a t e had not been s e r v e d w i t h a copy of the 

a f f i d a v i t . See Hunt, su p r a . 

Moreover, i n h i s b r i e f on r e t u r n t o remand, Johnson 

argues f o r the f i r s t time t h a t the a f f i d a v i t was a d m i s s i b l e 

under Rule 8 0 1 ( D ) ( 1 ) ( a ) , A l a . R. E v i d . , because, he says, i t 

was a p r i o r i n c o n s i s t e n t statement. Johnson d i d not make an 

o f f e r of p r o o f c o n c e r n i n g t h i s a f f i d a v i t . "The a p p e l l a n t 

f a i l e d t o make an o f f e r of p r o o f . Thus, t h i s i s s u e i s not 

p r e s e r v e d f o r our r e v i e w . " K n i g h t v. S t a t e , 710 So. 2d 511, 

518 ( A l a . Crim. App. 1997). 7 

For t h e s e reasons, we f i n d no e r r o r i n the c i r c u i t 

7 I n h i s b r i e f on r e t u r n t o remand, Johnson a t t a c h e s a copy 
of the a f f i d a v i t . However, "attachments t o b r i e f s are not 
c o n s i d e r e d p a r t of the r e c o r d and t h e r e f o r e cannot be 
c o n s i d e r e d on a p p e a l . " Huff v. S t a t e , 596 So. 2d 16, 19 ( A l a . 
Crim. App. 1991). 
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c o u r t ' s r u l i n g e x c l u d i n g M a t h i s ' s a f f i d a v i t . 

5. 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying h i s motion t o admit the t r a n s c r i p t of Ardragus Ford's 

second t r i a l . Johnson argues, i n one paragraph i n h i s b r i e f 

t o t h i s C o u r t , t h a t t h i s t r a n s c r i p t was r e l e v a n t t o h i s c l a i m 

t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o argue the S t a t e ' s 

i n c o n s i s t e n t t h e o r i e s i n Ford's and Johnson's t r i a l s . 

Other e v i d e n c e i n the r e c o r d d e t a i l e d the i n c o n s i s t e n t 

S t a t e t h e o r i e s a t b o t h t r i a l s . For example, the r e c o r d 

i n c l u d e s a f f i d a v i t s from R i c h a r d J a f f e and J . Derek Drennan, 

the a t t o r n e y s who r e p r e s e n t e d F o r d i n h i s two t r i a l s . Both 

a f f i d a v i t s d e t a i l the S t a t e ' s i n c o n s i s t e n t t h e o r i e s i n Ford's 

and Johnson's cases. A l s o , i t appears t h a t the c o n t e n t s of a 

g r e a t d e a l of Ford's second t r i a l were a t t a c h e d t o v a r i o u s 

a f f i d a v i t s and the t r a n s c r i p t of Ford's f i r s t t r i a l was 

a d m i t t e d i n t o e v i d e n c e . T h i s Court can f i n d no e r r o r t h a t 

harmed Johnson. "The Alabama Supreme Court has h e l d t h a t the 

e x c l u s i o n of a d m i s s i b l e e v i d e n c e 'does not c o n s t i t u t e 

r e v e r s i b l e e r r o r ' i f the e v i d e n c e 'would have been merely 

c u m u l a t i v e of o t h e r e v i d e n c e of the same n a t u r e , which was 
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a d m i t t e d . ' Ex p a r t e Lawson, 476 So. 2d 122 ( A l a . 1985)." 

C r a f t v. S t a t e , 90 So. 3d 197, 221 ( A l a . Crim. App. 2011) . 

Thus, we f i n d no e r r o r i n the c i r c u i t c o u r t ' s r u l i n g e x c l u d i n g 

the t r a n s c r i p t of Ford's second t r i a l from the p o s t c o n v i c t i o n 

p r o c e e d i n g s . 

E. 

Johnson next argues t h a t the c i r c u i t c o u r t d e n i e d him due 

p r o c e s s by not a l l o w i n g him t o respond t o the S t a t e ' s answer 

to h i s s u b m i s s i o n of 26 a f f i d a v i t s . He f u r t h e r a s s e r t s t h a t 

the c i r c u i t c o u r t e r r e d by a d o p t i n g , i n i t s o r d e r d e n y ing 

r e l i e f , p o r t i o n s of the S t a t e ' s answer. 

The r e c o r d shows t h a t i n March 2008, Johnson moved t h a t 

he be a l l o w e d t o p r o c e e d i n the p o s t c o n v i c t i o n p r o c e e d i n g s by 

the use of a f f i d a v i t s and t h a t he had 20 w i t n e s s e s whom he 

e x p e c t e d t o execute a f f i d a v i t s . The S t a t e o b j e c t e d . Johnson 

then m o d i f i e d h i s r e q u e s t and s t a t e d t h a t he i n t e n d e d t o c a l l 

Johnson's two t r i a l a t t o r n e y s t o t e s t i f y a t the p o s t c o n v i c t i o n 

e v i d e n t i a r y h e a r i n g . The c i r c u i t c o u r t a l l o w e d Johnson t o 

p r o c e e d by the use of a f f i d a v i t s c o n c e r n i n g the c l a i m s r e l a t e d 

t o the a l i b i w i t n e s s e s and the c l a i m s r e l a t e d t o inmate F r e d 

C a r t e r . (C. 242.) Johnson then f i l e d a n o t i c e s t a t i n g t h a t 
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he i n t e n d e d t o p r e s e n t a d d i t i o n a l a f f i d a v i t s than those t h a t 

the c o u r t s t a t e d i t would c o n s i d e r . In a l l , Johnson s u b m i t t e d 

26 a f f i d a v i t s . (C. 534-891.) Many of the a f f i d a v i t s had 

e x t e n s i v e attachments t h a t i n c l u d e d p o r t i o n s of Johnson's 

t r i a l r e c o r d s and the t r i a l r e c o r d s of one of h i s 

codefendants, Ardragus Ford. The c i r c u i t c o u r t s p e c i f i c a l l y 

d e n i e d Johnson's motion t o i n c l u d e the t r a n s c r i p t of Ford's 

second t r i a l . The c i r c u i t c o u r t s t a t e d t h a t a f t e r Johnson 

f i l e d h i s a f f i d a v i t s the S t a t e would be a l l o w e d t o f i l e any 

response i t deemed n e c e s s a r y . 

In h i s b r i e f on r e t u r n t o remand, Johnson c i t e s no 

caselaw i n sup p o r t of t h i s due-process argument. In Johnson's 

r e p l y b r i e f , however, he r e l i e s on the case of Ex p a r t e 

F o u n t a i n , 842 So. 2d 726 ( A l a . 2001) . In F o u n t a i n , the 

Alabama Supreme Court h e l d t h a t F o u n t a i n was d e n i e d p r o c e d u r a l 

due p r o c e s s because on ap p e a l from the c i r c u i t c o u r t ' s r u l i n g 

d e n y i n g h i s p o s t c o n v i c t i o n p e t i t i o n the S t a t e f a i l e d t o se r v e 

him w i t h a copy of the S t a t e ' s b r i e f . In r e a c h i n g t h i s 

c o n c l u s i o n , the Supreme Court s t a t e d : 

"Rule 31, A l a . R. App. P., r e q u i r i n g t h a t each 
p a r t y ' s b r i e f or b r i e f s be s e r v e d on each o t h e r 
p a r t y , i s f o r m u l a t e d t o a c h i e v e p r e c i s e l y the g o a l 
of fundamental f a i r n e s s t h a t i s the essence of due 
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p r o c e s s . An a p p e a l i s a debate between the p a r t i e s 
t o the a p p e a l . That debate i s h a r d l y f a i r i f e i t h e r 
p a r t y p r e s e n t s t h a t p a r t y ' s arguments ex p a r t e , so 
t h a t the opponent cannot know what t o answer, and i f 
the a p p e l l a t e c o u r t c o n s i d e r s those ex p a r t e 
arguments and d e c i d e s the a p p e a l w i t h o u t a f f o r d i n g 
the opponent a f a i r o p p o r t u n i t y t o respond. R a t h e r , 
each p a r t y i s due ' i n f o r m a t i o n as t o the c l a i m s of 
the opposing p a r t y , w i t h r e a s o n a b l e o p p o r t u n i t y t o 
c o n t r o v e r t them,' Ex p a r t e Weeks, [611 So. 2d 259 
( A l a . 1 992)], as Rule 31 p r o v i d e s . The requirement 
f o r a p p e l l a t e due p r o c e s s i n the s e r v i n g of b r i e f s 
t r a n s c e n d s the m e r i t s of the a p p e a l . " 

842 So. 2d a t 730. Compare Yeomans v. S t a t e , [Ms. CR-10-0095, 

March 29, 2013] So. 3d ( A l a . Crim. App. 2013) ( h o l d i n g 

t h a t Yeomans was d e n i e d the o p p o r t u n i t y t o f i l e a f f i d a v i t s or 

o t h e r w i s e respond t o the S t a t e ' s a f f i d a v i t s u p p o r t i n g Yeoman's 

c l a i m of j u r o r m i s c o n d u c t ) . 

The s i t u a t i o n i n t h i s case i s not analogous t o t h a t 

p r e s e n t e d t o the Alabama Supreme Court i n F o u n t a i n . Here, the 

S t a t e f i l e d a p o s t - e v i d e n t i a r y response t o Johnson's 

p r e s e n t a t i o n of 26 a f f i d a v i t s -- some of which were beyond the 

scope of what the c i r c u i t c o u r t s t a t e d i t would c o n s i d e r . The 

c i r c u i t c o u r t s t a t e d t h a t i t would c o n s i d e r a f f i d a v i t s o n l y i n 

r e l a t i o n t o two c l a i m s -- the a l i b i - w i t n e s s e s c l a i m and the 

c l a i m r e l a t e d t o inmate C a r t e r . Johnson then f i l e d a n o t i c e 

i n f o r m i n g the c o u r t t h a t he i n t e n d e d t o p r e s e n t a f f i d a v i t s 
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r e l a t e d t o o t h e r i s s u e s . Johnson concedes t h a t , u n l i k e the 

s i t u a t i o n i n F o u n t a i n , he was g i v e n n o t i c e of the S t a t e ' s 

response. Johnson had p r e v i o u s l y f i l e d t h r e e d i f f e r e n t 

p o s t c o n v i c t i o n p e t i t i o n s and the S t a t e had f i l e d responses t o 

the f i r s t two p e t i t i o n s . T h i s case was not i n the c i r c u i t 

c o u r t on o r i g i n a l s u b m i s s i o n of Johnson's p o s t c o n v i c t i o n 

p e t i t i o n but was on remand w i t h e x p l i c i t i n s t r u c t i o n s from 

t h i s C o u r t . The S t a t e d i d not f i l e any a f f i d a v i t s i n response 

to Johnson's 26 a f f i d a v i t s but a g a i n , as i t had on two 

p r e v i o u s o c c a s i o n s , argued why Johnson was due no r e l i e f . The 

c i r c u i t c o u r t was l i m i t e d t o complying w i t h our i n s t r u c t i o n s 

by making f i n d i n g s of f a c t . Johnson had an o p p o r t u n i t y t o 

o b j e c t t o the c i r c u i t c o u r t ' s f i n d i n g s when he f i l e d a motion 

o b j e c t i n g t o the c i r c u i t c o u r t ' s o r d e r . For these r e a s o n s , we 

f i n d no e r r o r i n r e g a r d t o t h i s c l a i m . 

In t h i s s e c t i o n of Johnson's b r i e f , Johnson a l s o argues 

t h a t the c i r c u i t c o u r t e r r e d by a d o p t i n g p o r t i o n s of the 

S t a t e ' s response t o the a f f i d a v i t s i n i t s o r d e r denying r e l i e f 

on remand. 

A f t e r the c i r c u i t c o u r t i s s u e d i t s o r d e r , Johnson 

o b j e c t e d t o the o r d e r . (Return t o Remand, C. 925-30.) 
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Johnson argued t h a t the o r d e r adopted, i n p a r t , a p o r t i o n of 

the S t a t e ' s response and t h a t d o i n g so was e r r o r . 

In Johnson's b r i e f on r e t u r n t o remand, Johnson f a i l s t o 

i d e n t i f y the p o r t i o n or p o r t i o n s of the c i r c u i t c o u r t ' s o r d e r 

he s p e c i f i c a l l y c h a l l e n g e s on a p p e a l . T h i s i s s u e f a i l s t o 

comply w i t h the b r i e f i n g r e q u i r e m e n t s of Rule 2 8 ( a ) ( 1 0 ) , A l a . 

R. App. P. Rule 28(a)(10) s t a t e s , i n p a r t , t h a t the b r i e f 

s h a l l i n c l u d e : 

"An argument c o n t a i n i n g the c o n t e n t i o n s of the 
a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o the i s s u e s 
p r e s e n t e d , and the reasons t h e r e f o r , w i t h c i t a t i o n s 
t o the c a ses, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s 
of the r e c o r d r e l i e d on." 

" F a i l u r e t o comply w i t h Rule 28(a)(10) has been deemed a 

w a i v e r of the i s s u e p r e s e n t e d . " C.B.D. v. S t a t e , 90 So. 3d 

227, 239 ( A l a . Crim. App. 2011). Thus, Johnson has waived 

t h i s i s s u e . 

Moreover, the o n l y p o r t i o n of the c i r c u i t c o u r t ' s o r d e r 

t h a t i s s i m i l a r t o the S t a t e ' s response i s c o n t a i n e d i n the 

i s s u e t h a t c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o c a l l 

w i t n e s s e s who would have t e s t i f i e d t h a t F r e d C a r t e r 

i mpersonated o t h e r inmates. Two s m a l l paragraphs i n t h i s 

s e c t i o n of the c o u r t ' s o r d e r are s i m i l a r t o the S t a t e ' s 
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response t o the a f f i d a v i t s . The c i r c u i t c o u r t , however, a l s o 

wrote two a d d i t i o n a l pages of f i n d i n g s on t h i s i s s u e . Thus, 

we f i n d no e r r o r i n r e g a r d t o t h i s c l a i m . 

I I . 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying h i s c l a i m s of i n e f f e c t i v e a s s i s t a n c e of t r i a l c o u n s e l . 

To p r e v a i l on a c l a i m of i n e f f e c t i v e a s s i s t a n c e of 

c o u n s e l a p e t i t i o n e r must s a t i s f y the two-prong t e s t 

a r t i c u l a t e d by the U n i t e d S t a t e s Supreme Co u r t i n S t r i c k l a n d  

v. Washington, 466 U.S. 668 (1984). The p e t i t i o n e r must 

e s t a b l i s h : (1) t h a t c o u n s e l ' s performance was d e f i c i e n t ; and 

(2) t h a t the p e t i t i o n e r was p r e j u d i c e d by c o u n s e l ' s d e f i c i e n t 

performance. As the U n i t e d S t a t e s Supreme Court i n S t r i c k l a n d 

s t a t e d : 

" J u d i c i a l s c r u t i n y of c o u n s e l ' s performance must 
be h i g h l y d e f e r e n t i a l . I t i s a l l too t e m p t i n g f o r a 
defendant t o second-guess c o u n s e l ' s a s s i s t a n c e a f t e r 
c o n v i c t i o n or adverse sentence, and i t i s a l l too 
easy f o r a c o u r t , examining c o u n s e l ' s defense a f t e r 
i t has proved u n s u c c e s s f u l , t o conclude t h a t a 
p a r t i c u l a r a c t or o m i s s i o n of c o u n s e l was 
un r e a s o n a b l e . Cf. Engle v. I s a a c , 456 U.S. 107, 
133-34 (1982). A f a i r assessment of a t t o r n e y 
performance r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e the d i s t o r t i n g e f f e c t s of h i n d s i g h t , t o 
r e c o n s t r u c t the c i r c u m s t a n c e s of c o u n s e l ' s 
c h a l l e n g e d conduct, and t o e v a l u a t e the conduct from 
c o u n s e l ' s p e r s p e c t i v e a t the time. Because of the 
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d i f f i c u l t i e s i n h e r e n t i n making the e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g presumption t h a t 
c o u n s e l ' s conduct f a l l s w i t h i n the wide range of 
r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , the 
defendant must overcome the presumption t h a t , under 
the c i r c u m s t a n c e s , the c h a l l e n g e d a c t i o n 'might be 
c o n s i d e r e d sound t r i a l s t r a t e g y . ' See M i c h e l v.  
L o u i s i a n a , [350 U.S. 91], a t 101[, 76 S. Ct. 158, 
100 L. Ed. 83 (1955)]. There are c o u n t l e s s ways t o 
p r o v i d e e f f e c t i v e a s s i s t a n c e i n any g i v e n case. Even 
the b e s t c r i m i n a l defense a t t o r n e y s would not defend 
a p a r t i c u l a r c l i e n t i n the same way." 

S t r i c k l a n d v. Washington, 466 U.S. a t 689. 

"[T]he purpose of i n e f f e c t i v e n e s s r e v i e w i s not t o 
grade c o u n s e l ' s performance. See S t r i c k l a n d [v.  
Washington], [466 U.S. 668,] 104 S. Ct. [2052] a t 
2065 [ ( 1 9 8 4 ) ] ; see a l s o White v. S i n g l e t a r y , 972 
F.2d 1218, 1221 (11th C i r . 1992) ('We are not 
i n t e r e s t e d i n g r a d i n g l a w y e r s ' performances; we are 
i n t e r e s t e d i n whether the a d v e r s a r i a l p r o c e s s a t 
t r i a l , i n f a c t , worked a d e q u a t e l y . ' ) . We r e c o g n i z e 
t h a t ' [ r ] e p r e s e n t a t i o n i s an a r t , and an a c t or 
o m i s s i o n t h a t i s u n p r o f e s s i o n a l i n one case may be 
sound or even b r i l l i a n t i n a n o t h e r . ' S t r i c k l a n d , 104 
S. Ct. a t 2067. D i f f e r e n t l a w y e r s have d i f f e r e n t 
g i f t s ; t h i s f a c t , as w e l l as d i f f e r i n g c i r c u m s t a n c e s 
from case t o case, means the range of what might be 
a r e a s o n a b l e approach a t t r i a l must be broad. To 
s t a t e the o b v i o u s : the t r i a l l a w y e r s , i n e v e r y case, 
c o u l d have done something more or something 
d i f f e r e n t . So, o m i s s i o n s are i n e v i t a b l e . But, the 
i s s u e i s not what i s p o s s i b l e or 'what i s prudent or 
a p p r o p r i a t e , but o n l y what i s c o n s t i t u t i o n a l l y 
c o m p e l l e d . ' Burger v. Kemp, 483 U.S. 776, 107 S. 
Ct. 3114, 3126, 97 L. Ed. 2d 638 (1987). 

II 

"Because the r e a s o n a b l e n e s s of c o u n s e l ' s a c t s 
( i n c l u d i n g what i n v e s t i g a t i o n s are r e a s o n a b l e ) 
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depends ' c r i t i c a l l y ' upon ' i n f o r m a t i o n s u p p l i e d by 
the [ p e t i t i o n e r ] ' or 'the [ p e t i t i o n e r ] ' s own 
statements or a c t i o n s , ' e v i d e n c e of a p e t i t i o n e r ' s 
statements and a c t s i n d e a l i n g w i t h c o u n s e l i s 
h i g h l y r e l e v a n t t o i n e f f e c t i v e a s s i s t a n c e c l a i m s . 
S t r i c k l a n d , 104 S. Ct. a t 2066. '[An] i n q u i r y i n t o 
c o u n s e l ' s c o n v e r s a t i o n s w i t h the [ p e t i t i o n e r ] may be 
c r i t i c a l t o a p r o p e r assessment of c o u n s e l ' s 
i n v e s t i g a t i o n d e c i s i o n s , j u s t as i t may be c r i t i c a l 
t o a p r o p e r assessment of c o u n s e l ' s o t h e r l i t i g a t i o n 
d e c i s i o n s . ' I d . ('[W]hen a defendant has g i v e n 
c o u n s e l reason t o b e l i e v e t h a t p u r s u i n g c e r t a i n 
i n v e s t i g a t i o n s would be f r u i t l e s s or even h a r m f u l , 
c o u n s e l ' s f a i l u r e t o pursue those i n v e s t i g a t i o n s may 
not l a t e r be c h a l l e n g e d as u n r e a s o n a b l e . ' ) . " 

Chandler v. U n i t e d S t a t e s , 218 F.3d 1305, 1313-19 (11th C i r . 

2000) ( f o o t n o t e s o m i t t e d ) . 

Here, a t t o r n e y s D a r r y l Bender and E r s k i n e M a t h i s 

r e p r e s e n t e d Johnson a t t r i a l . Both a t t o r n e y s t e s t i f i e d a t the 

p o s t c o n v i c t i o n e v i d e n t i a r y h e a r i n g . Bender t e s t i f i e d t h a t he 

was a p p o i n t e d t o r e p r e s e n t Johnson b e f o r e Johnson's f i r s t 

t r i a l , which ended i n a m i s t r i a l a f t e r the j u r y was unable t o 

r e a c h a v e r d i c t . M a t h i s t e s t i f i e d t h a t he was a p p o i n t e d i n 

1997 a f t e r one of Johnson's a t t o r n e y s passed away. Bender 

r e p r e s e n t e d Johnson i n b o t h of h i s t r i a l s . 

A. 

F i r s t , Johnson argues t h a t h i s c o u n s e l was i n e f f e c t i v e 

because, he says, c o u n s e l f a i l e d t o o b j e c t t o the S t a t e ' s 
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p r e s e n t a t i o n of i n c o n s i s t e n t t h e o r i e s i n Johnson's t r i a l s and 

the t r i a l s of h i s codefendant Ford. At Johnson's t r i a l s , the 

S t a t e ' s t h e o r y was t h a t Johnson shot Deputy Hardy. A t Ford's 

t r i a l s the S t a t e p r e s e n t e d e v i d e n c e t h a t F o r d shot Deputy 

Hardy and t h a t Johnson was p r e s e n t when Deputy Hardy was s h o t . 

Johnson argued i n h i s t h i r d amended p e t i t i o n t h a t h i s 

t r i a l c o u n s e l was i n e f f e c t i v e because 

" [ c ] o u n s e l d i d attempt t o argue t o the j u r y t h a t the 
S t a t e was r e l y i n g on i n c o n s i s t e n t t h e o r i e s of 
p r o s e c u t i o n i n i t s cases a g a i n s t Mr. Johnson and Mr. 
Ford, R. 947-49, but u n r e a s o n a b l y f a i l e d t o p r e s e n t 
any e v i d e n c e of the i n c o n s i s t e n t p r o s e c u t i o n 
t h e o r i e s (to the e x t e n t i t e x i s t e d a t the t i m e ) , 
such as t r a n s c r i p t s and p l e a d i n g s from p r e v i o u s 
t r i a l s , and u n r e a s o n a b l y f a i l e d t o f i l e a motion t o 
d i s m i s s the case on t h a t ground. Had c o u n s e l r a i s e d 
t h i s c l a i m , t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t 
the r e s u l t of the p r o c e e d i n g s would have been 
d i f f e r e n t , because the S t a t e would have been 
p r e c l u d e d from p r o c e e d i n g on i n c o n s i s t e n t t h e o r i e s . " 

(C. 1328.) 

T h i s Court has taken j u d i c i a l n o t i c e of the r e c o r d of 

Johnson's d i r e c t a p p e a l . See N e t t l e s v. S t a t e , 731 So. 2d 

626, 629 ( A l a . Crim. App. 1998). Counsel d i d move f o r a 

t r a n s c r i p t of the t r i a l s of Johnson's codefendants, Omar B e r r y 

and Ardragus Ford. A n o t a t i o n on the f r o n t of t h i s motion 

s t a t e s t h a t the motion was g r a n t e d as t o the w i t n e s s e s who 
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were t o be i d e n t i f i e d by Johnson's c o u n s e l . ( T r i a l r e c o r d , C. 

60.) A l s o , M a t h i s t e s t i f i e d t h a t he was p r e s e n t a t Ford's 

t r i a l f o r 1 or 2 days. 

In i t s o r d e r denying r e l i e f , the c i r c u i t c o u r t noted t h a t 

t h i s c l a i m had been add r e s s e d on d i r e c t a p p e a l and t h a t i t had 

no m e r i t . The c i r c u i t c o u r t s t a t e d : 

" [ E ] v e n i f the p r o s e c u t i o n argued d i f f e r e n t t h e o r i e s 
c o n c e r n i n g the k i l l i n g of Deputy [ W i l l i a m ] Hardy, 
such t h e o r i e s do not amount t o a v i o l a t i o n of due 
p r o c e s s . 'Given the u n c e r t a i n t y of the e v i d e n c e , i t 
was p r o p e r f o r the p r o s e c u t o r s i n the o t h e r co-
defendant's cases t o argue a l t e r n a t e t h e o r i e s as t o 
the f a c t s of the murder. The i s s u e of whether the 
p a r t i c u l a r defendant on t r i a l p h y s i c a l l y committed 
the murder was an a p p r o p r i a t e q u e s t i o n f o r each of 
the c o - d e f e n d a n t s ' j u r i e s . ' P a r k e r v. S i n g l e t a r y , 
974 F.2d 1562[, 1578 (11th C i r . 1 9 9 2 ) ] . " 

(Return t o remand, C. 911.) 

Many c o u r t s have r e c o g n i z e d t h a t the government may argue 

i n c o n s i s t e n t t h e o r i e s i n cases i n v o l v i n g m u l t i p l e d e f e n d a n t s . 

In a d d r e s s i n g t h i s i s s u e , f e d e r a l c o u r t s have u p h e l d the 

S t a t e ' s p r e s e n t a t i o n of i n c o n s i s t e n t e v i d e n c e i n codefendants' 

t r i a l s . The U n i t e d S t a t e s Court of A p p e a l s f o r the F i f t h 

C i r c u i t has s t a t e d : 

"[The defendant] argues t h a t h i s c o n s t i t u t i o n a l due 
p r o c e s s r i g h t s were v i o l a t e d when the government 
p r e s e n t e d i n c o n s i s t e n t t h e o r i e s a t two c r i m i n a l 
t r i a l s -- namely, a t Cooper's [codefendants'] t r i a l 
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the government argued t h a t Cooper shot M a r s h a l l , and 
a t [the defendant's] t r i a l , the government argued 
t h a t [the defendant] shot M a r s h a l l . We have h e l d , 
though, 'a p r o s e c u t o r can make i n c o n s i s t e n t 
arguments a t the s e p a r a t e t r i a l s of codefendants 
v i o l a t i n g the due p r o c e s s c l a u s e . ' B e a t h a r d v.  
Johnson, 177 F.3d 340, 348 (5th C i r . 1999); see a l s o 
N i c h o l s v. S c o t t , 69 F.3d 1255, 1272 (5th C i r . 1995) 
('Two t h i n g s , however, may be s a i d about the r a t h e r 
amorphous d o c t r i n e of j u d i c i a l e s t o p p e l . F i r s t , 
t h e r e i s no i n d i c a t i o n i n the a u t h o r i t i e s t h a t i t i s 
c o n s t i t u t i o n a l l y mandated. Second, i t has 
a p p a r e n t l y never been a p p l i e d a g a i n s t the government 
i n a c r i m i n a l c a s e . ' ) . In any event, the 
i n c o n s i s t e n c i e s were i m m a t e r i a l t o the c o n v i c t i o n 
s i n c e [the defendant] c o u l d have been c o n v i c t e d f o r 
the same o f f e n s e , c a r j a c k i n g r e s u l t i n g i n death and 
a i d i n g and a b e t t i n g the same, under b o t h t h e o r i e s . 
See U n i t e d S t a t e s v. P a u l , 217 F.3d 989, 998-99 (8th 
C i r . 2000) ('When i t cannot be d e termined which of 
two d e f e n d a n t s ' guns caused a f a t a l wound and e i t h e r 
defendant c o u l d have been c o n v i c t e d under e i t h e r 
t h e o r y , the p r o s e c u t i o n ' s argument a t b o t h t r i a l s 
t h a t the defendant on t r i a l p u l l e d the t r i g g e r i s 
not f a c t u a l l y i n c o n s i s t e n t . ' ) ; c f . Bradshaw v.  
Stumpf, 545 U.S. 175, 187, 125 S. Ct. 2398, 162 L. 
Ed. 2d 143 (2005) ( u p h o l d i n g a g u i l t y p l e a where the 
d efendant's a s s e r t i o n s of i n c o n s i s t e n c y r e l a t e d 
e n t i r e l y t o which i n d i v i d u a l shot the v i c t i m but 
where 'the p r e c i s e i d e n t i t y of the t r i g g e r m a n was 
i m m a t e r i a l t o [ d e f e n d a n t ] ' s c o n v i c t i o n f o r 
a g g r a v a t e d murder.')." 

U n i t e d S t a t e v. F r y e , 489 F.3d 201, 214 (5th C i r . 2007). 

"Courts p r e s e n t e d w i t h s i t u a t i o n s where t h e r e are 
genuine e v i d e n t i a r y d i s p u t e s as t o who was 
r e s p o n s i b l e f o r a crime among v a r i o u s defendants 
have shown g r e a t e r w i l l i n g n e s s t o p e r m i t a 
p r o s e c u t o r t o argue i n c o n s i s t e n t t h e o r i e s i n 
s e p a r a t e t r i a l s . See B e a t h a r d v. Johnson, 177 F.3d 
340, 348 (5th C i r . 1999) ('The r e c o r d does not 
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sup p o r t such a c l a i m . P r i c e had two l i v e 
e y e w i t n e s s e s t o the crime, b o t h charged w i t h c a p i t a l 
murder and bot h a c c u s i n g the o t h e r of b e i n g the most 
c u l p a b l e . ... P r i c e , as w e l l as e v e r y j u r o r 
i n v o l v e d , knew t h a t b o t h of the s t o r i e s c o u l d not 
have been t r u e . ' ) ; P a r k e r v. S i n g l e t a r y , 974 F.2d 
1562, 1578 (11th C i r . 1992) ('But no due p r o c e s s 
v i o l a t i o n o c c u r r e d , because t h e r e was no n e c e s s a r y 
c o n t r a d i c t i o n between the s t a t e ' s p o s i t i o n s i n the 
t r i a l s of the t h r e e c o - d e f e n d a n t s . Given the 
u n c e r t a i n t y of the e v i d e n c e , i t was p r o p e r f o r the 
p r o s e c u t o r s i n the o t h e r c o - d e f e n d a n t s ' cases t o 
argue a l t e r n a t e t h e o r i e s as t o the f a c t s of the 
murder.')" 

U n i t e d S t a t e v. Ganadonegro, 854 F. Supp. 2d 1088, 1098 

(D.N.M. 2012). 

Other s t a t e c o u r t s a d d r e s s i n g t h i s i s s u e have reached the 

same c o n c l u s i o n . 

"[W]e are i n a c c o r d w i t h the c o u r t s t h a t h o l d t h a t 
a due p r o c e s s v i o l a t i o n w i l l o n l y be found when the 
demonstrated i n c o n s i s t e n c y e x i s t s a t the core of the 
S t a t e ' s case. D i s c r e p a n c i e s based on r a t i o n a l 
i n f e r e n c e s from ambiguous e v i d e n c e w i l l not su p p o r t 
a due p r o c e s s v i o l a t i o n p r o v i d e d the two t h e o r i e s 
are s u p p o r t e d by c o n s i s t e n t u n d e r l y i n g f a c t s . We 
r e c o g n i z e t h a t the ev i d e n c e p r e s e n t e d a t m u l t i p l e 
t r i a l s i s g o i n g t o change t o an e x t e n t based on 
r e l e v a n c y t o the p a r t i c u l a r defendant and o t h e r 
p r a c t i c a l m a t t e r s . The u n d e r l y i n g core f a c t s , 
however, s h o u l d not change. The few c o u r t s t h a t 
have found due p r o c e s s v i o l a t i o n s d i d so i n cases 
where the i n c o n s i s t e n c i e s were i n h e r e n t t o the 
S t a t e ' s whole t h e o r y of the case or where the 
v a r y i n g m a t e r i a l f a c t s were i r r e c o n c i l a b l e . I t i s 
t h i s type of i n c o n s i s t e n c y t h a t r e n d e r s the 
c o n v i c t i o n f u n d a m e n t a l l y u n f a i r , thus v i o l a t i n g due 
p r o c e s s . " 
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S i f r i t v. S t a t e , 383 Md. 77, 106, 857 A.2d 65, 82 (2004). 

"Courts have ... found no due p r o c e s s v i o l a t i o n 
stemming from i n c o n s i s t e n t arguments as t o who was 
the k i l l e r i n the r e l a t i v e l y common c i r c u m s t a n c e 
where each defendant can be h e l d e q u a l l y g u i l t y as 
an a i d e r and a b e t t o r upon the same i n c o n c l u s i v e 
e v i d e n c e . " 

S t a t e v. Poe, 284 Neb. 750, 768, 822 N.W.2d 831, 845 (2012). 

There i s no due-process v i o l a t i o n when the S t a t e argues 

at one t r i a l t h a t one codefendant shot the v i c t i m and a t the 

codefendant's t r i a l argues t h a t t h a t codefendant shot the 

v i c t i m . 

"When i t cannot be determined which of two 
def e n d a n t s ' guns caused a f a t a l wound and e i t h e r 
defendant c o u l d have been c o n v i c t e d under e i t h e r 
t h e o r y , the p r o s e c u t o r ' s argument a t bot h t r i a l s 
t h a t the defendant on t r i a l p u l l e d the t r i g g e r i s 
not f a c t u a l l y i n c o n s i s t e n t . Thus, because t h e r e was 
evid e n c e t h a t s u p p o r t e d b o t h t h e o r i e s , and s i n c e 
[the defendant] c o u l d have been c o n v i c t e d of a i d i n g 
and a b e t t i n g under e i t h e r t h e o r y , we f i n d no e r r o r . " 

U n i t e d S t a t e s v. P a u l , 217 F.3d 989, 998-99 (8th C i r . 2000). 

Thus, because t h e r e i s no m e r i t t o the l e g a l t h e o r y 

u n d e r l y i n g t h i s c l a i m of i n e f f e c t i v e a s s i s t a n c e , the c l a i m was 

p r o p e r l y d i s m i s s e d . See, e.g., Lee v. S t a t e , 44 So. 3d 1145, 

1173 ( A l a . Crim. App. 2009) (c o u n s e l cannot be i n e f f e c t i v e f o r 

f a i l i n g t o r a i s e a c l a i m t h a t has no m e r i t ) . 

B. 
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Second, Johnson argues t h a t h i s t r i a l c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o i n v e s t i g a t e , d i s c o v e r , and p r e s e n t 

more a l i b i w i t n e s s e s . 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s on t h i s 

c l a i m : 

"These ... c l a i m s were add r e s s e d i n t h i s C o u r t ' s 
p r e v i o u s o r d e r on Rule 32 wherein t h i s C ourt h e l d : 
'[Johnson's] a l l e g a t i o n t h a t t r i a l c o u n s e l 
u n r e a s o n a b l y f a i l e d t o c a l l K i m b e r l y C o l v i n , ' 'to 
t e s t i f y a t [Johnson's] second t r i a l ' i s an i n c o r r e c t 
statement. The subpoena a u d i t l i s t f o r [Johnson's] 
second t r i a l s e t August 17, 1998, which was p r i n t e d 
June 1, 1998, and i s p a r t of the c o u r t f i l e , c l e a r l y 
shows t r i a l c o u n s e l r e q u e s t e d t h a t subpoenas be 
i s s u e d t o K i m b e r l y C o l v i n , B a r b e t t a Hunt, and 
V e l o n i q u e Sanders, among o t h e r s . The r e c o r d i s 
s i l e n t as t o whether or not these i n d i v i d u a l s even 
responded t o t h e i r r e s p e c t i v e subpoenas. I f , i n 
f a c t , the w i t n e s s e s were p r e s e n t a t t r i a l and ready 
t o t e s t i f y , and t r i a l c o u n s e l e l e c t e d not t o c a l l 
them t o the w i t n e s s s t a n d , i t would be c o n s t r u e d as 
t r i a l s t r a t e g y . T r i a l c o u n s e l p r e s e n t e d two (2) 
a l i b i w i t n e s s e s , M o n t r i c e Dunning and C h r i s t i 
F a r r i s , who t e s t i f i e d t o s e e i n g [Johnson] a t a c l u b 
c a l l e d Tee's P l a c e a t the time Deputy W i l l i a m Hardy 
was murdered. No r e a s o n a b l e purpose would have been 
s e r v e d by p r e s e n t i n g redundant t e s t i m o n y of t h r e e 
(3) a d d i t i o n a l w i t n e s s e s . T r i a l c o u n s e l may have 
f e l t t h a t w i t n e s s e s M o n t r i c e Dunning and C h r i s t i 
F a r r i s were more c r e d i b l e and c o n v i n c i n g than 
K i m b e r l y C o l v i n , B a r b e t t a Hunt, and V e l o n i q u e 
Sanders. E i t h e r way, [Johnson] has f a i l e d t o meet 
h i s burden of p r o o f r e l a t i v e t o t h i s c l a i m . 

"[Johnson] a l l e g e s t h a t t r i a l c o u n s e l was 
i n e f f e c t i v e d u r i n g the g u i l t phase of the t r i a l by 
f a i l i n g t o c a l l a l i b i w i t n e s s e s who were never 
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c o n t a c t e d by i n v e s t i g a t o r Steve Saxon or t r i a l 
c o u n s e l , i n c l u d i n g but not l i m i t e d t o Mona 
Abercrombie, D i e d r e C a r t e r , K e n y a r r a Hubbard, 
C h a r l e s Jordan, S t a n l e y C h a n d l e r , K a t r i n a D a v i s , 
T i n a P a r k e r , D a v i d B a t t l e , R a n d a l l B e t t s and Armenia 
Gosha. [Johnson's] c l a i m f a i l s t o meet the 
s p e c i f i c i t y r e q u i r e m e n t s of Rule 3 2 . 6 ( b ) , Alabama 
Rul e s of C r i m i n a l Procedure; and [Johnson's] 
s p e c u l a t i o n s and c o n j e c t u r e do not r i s e t o meet the 
s t a n d a r d e s t a b l i s h e d by S t r i c k l a n d v. Washington, 
[466 U.S. 668 (1984)]. A d d i t i o n a l l y , [Johnson] has 
f a i l e d t o r e b u t the presumption t h a t c o u n s e l ' s 
a c t i o n s were sound t r i a l s t r a t e g y p u r s u a n t t o Ex  
p a r t e Womack, 541 So. 2d 47, 66 ( A l a . 1988) . 
[Johnson's] c l a i m i s w i t h o u t m e r i t and he has f a i l e d 
t o meet the r e q u i r e d burden of p r o o f r e l a t i v e t o 
t h i s c l a i m . 

" A l s o , the i s s u e of f a i l u r e t o c a l l c e r t a i n 
a l i b i w i t n e s s e s was addressed on appeal wherein the 
Alabama Court of C r i m i n a l A p p e a l i s quoted as 
f o l l o w s : 'Johnson m a i n t a i n s t h a t t h i s t r i a l c o u n s e l 
were i n e f f e c t i v e f o r not c a l l i n g the t h r e e w i t n e s s e s 
to t e s t i f y i n o r d e r t o sup p o r t h i s a l i b i d e f e n s e . ' 

" A f t e r c o n s i d e r i n g the t e s t i m o n y o f f e r e d a t the 
h e a r i n g i n t h i s cause t h e r e has been n o t h i n g t o 
re b u t the presumption t h a t the d e c i s i o n by Johnson's 
t r i a l c o u n s e l t o c a l l c e r t a i n a l i b i w i t n e s s e s , 
r a t h e r than o t h e r w i t n e s s e s of whom they were aware, 
was n o t h i n g more than sound t r i a l s t r a t e g y p u r s u a n t 
to Ex p a r t e Womack, s u p r a . " 

(Return t o remand, C. 913-15.) 

The r e c o r d s u p p o r t s the c i r c u i t c o u r t ' s f i n d i n g s . Bender 

t e s t i f i e d t h a t they d i d not c a l l the t h r e e a l i b i w i t n e s s e s who 

t e s t i f i e d a t Johnson's f i r s t t r i a l because one of them had 
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been c o n v i c t e d of "something" a f t e r Johnson's f i r s t t r i a l and 

one had an i n c o n s i s t e n t v e r s i o n of the events t h a t o c c u r r e d on 

the e v e n i n g of the murder. Two d i f f e r e n t a l i b i w i t n e s s e s 

t e s t i f i e d a t Johnson's second t r i a l . D u r i n g the c r o s s -

e x a m i n a t i o n of Bender, the f o l l o w i n g exchange o c c u r r e d : 

" [ A s s i s t a n t a t t o r n e y g e n e r a l ] : Do you r e c a l l 
t e l l i n g me, Mr. Bender, t h a t you d i d n ' t t h i n k i t 
would have been b e n e f i c i a l t o Mr. Johnson t o parade 
a dozen or a dozen and a h a l f w i t n e s s e s from Tee's 
P l a c e , t h a t you t r i e d t o c o l l e c t your b e s t a l i b i 
w i t n e s s e s ? 

" [ B e n d e r ] : R i g h t . I t wouldn't have been. We 
t a l k e d t o a bunch of p e o p l e , some of them who 
c l a i m e d they had some knowledge: Oh, yeah, I saw him 
a c r o s s the s t r e e t a t the c a r wash, yadda-yadda. 

"We s o r t of p a r e d i t down t o those w i t n e s s e s who 
we b e l i e v e d b e s t o f f e r e d us the c o n s i s t e n t t e s t i m o n y 
t h a t s o r t of f i t our t h e o r y . I t would have been a 
mi s t a k e t o march t h a t many peo p l e i n here w i t h 
i n c o n s i s t e n t s o r t of v e r s i o n s of what they saw and 
what happened. We j u s t d i d n ' t t h i n k i t was the 
r i g h t t h i n g t o do, and so we d i d n ' t . " 

(Return t o remand, Su p p l . R. 282-83.) 

" [ I ] n the c o n t e x t of an i n e f f e c t i v e a s s i s t a n c e c l a i m , 'a 

d e c i s i o n r e g a r d i n g what w i t n e s s e s t o c a l l i s a ma t t e r of t r i a l 

s t r a t e g y which an a p p e l l a t e c o u r t w i l l not second-guess." 

C u r t i s v. S t a t e , 905 N.E.2d 410, 415 (Ind. Ct. App. 2009). 

"[T]he d e c i s i o n of which w i t n e s s e s t o c a l l i s q u i n t e s s e n t i a l l y 
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a m a t t e r of s t r a t e g y f o r the t r i a l a t t o r n e y . " B o y l e v. 

McKune, 544 F.3d 1132, 1139 (10th C i r . 2008). "Whether t o 

c a l l a p a r t i c u l a r w i t n e s s i s a t a c t i c a l d e c i s i o n and, t h u s , a 

'matter of d i s c r e t i o n ' f o r t r i a l c o u n s e l . " U n i t e d S t a t e s v. 

M i l l e r , 643 F.2d 713, 714 (10th C i r . 1981). "[W]e do not 

s u b s t i t u t e our judgment f o r t h a t of t r i a l c o u n s e l as t o 

whether o t h e r a l i b i w i t n e s s e s , i f a v a i l a b l e , would have been 

h e l p f u l . " S t a t e v. Lowery, 318 N.C. 54, 69, 347 S.E.2d 729, 

739 (1986). 

"The q u e s t i o n i s whether some r e a s o n a b l e lawyer a t 
the t r i a l c o u l d have a c t e d as defense c o u n s e l a c t e d 
i n the t r i a l a t i s s u e and not what 'most good 
l a w y e r s ' would have done. C o n k l i n v. S c h o f i e l d , 366 
F.3d 1191, 1204 (11th C i r . 2004) ( i n t e r n a l c i t a t i o n s 
o m i t t e d ) . Even i f c o u n s e l ' s d e c i s i o n appears t o 
have been unwise i n r e t r o s p e c t , the d e c i s i o n w i l l be 
h e l d t o have been i n e f f e c t i v e a s s i s t a n c e o n l y i f i t 
was 'so p a t e n t l y u n r e a s o n a b l e t h a t no competent 
a t t o r n e y would have chosen i t . ' Adams v. 
Wainwright, 709 F.2d 1443, 1445 (11th C i r . 1983.)" 

D i n g l e v. S e c r e t a r y f o r Dep't of C o r r . , 480 F.3d 1092, 1099 

(11th C i r . 2007). 8 

8Johnson c h a l l e n g e s the c i r c u i t c o u r t ' s a p p l i c a t i o n of a 
p r o c e d u r a l bar t o t h i s c l a i m . A l t h o u g h the p o s t c o n v i c t i o n 
c o u r t s a i d t h a t the c l a i m was p r o c e d u r a l l y b a r r e d because i t 
had been ad d r e s s e d on d i r e c t a p p e a l , the c o u r t a l s o a d d r e s s e d 
and c o n s i d e r e d the m e r i t s of t h i s c l a i m . T h i s Court has l o n g 
h e l d t h a t we may a f f i r m a judgment e n t e r e d by a p o s t c o n v i c t i o n 
c o u r t i f the r u l i n g i s c o r r e c t f o r any reason. " I f the 
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Johnson f a i l e d t o meet h i s burden of e s t a b l i s h i n g t h a t 

c o u n s e l ' s a c t i o n s were unreasonable or t h a t he was p r e j u d i c e d 

by t h e i r performance. The c i r c u i t c o u r t c o r r e c t l y d e n i e d 

r e l i e f on t h i s c l a i m . 

C. 

Johnson next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

a l l e g e d l y f a i l i n g t o p r e p a r e the two a l i b i w i t n e s s e s who 

t e s t i f i e d a t Johnson's second t r i a l . 

C o n c e r n i n g t h i s c l a i m , the c i r c u i t c o u r t s t a t e d : 

" A f t e r c o n s i d e r i n g the t e s t i m o n y o f f e r e d a t the 
h e a r i n g from Johnson's t r i a l a t t o r n e y s t h i s C ourt 
does not f i n d t h a t s a i d t r i a l a t t o r n e y s were 
i n e f f e c t i v e i n the p r e p a r a t i o n of the a l i b i 
w i t n e s s e s or the s e l e c t i o n of the a l i b i w i t n e s s e s . 
S a i d t r i a l a t t o r n e y s appeared t o have done a v e r y 
good job i n p r e p a r i n g f o r and p r e s e n t i n g a defense 
t o the s t a t e ' s c l a i m s . Johnson has f a i l e d t o meet 
h i s burden of p r o o f p u r s u a n t t o S t r i c k l a n d v.  
Washington, 466 U.S. 668 (1984)." 

(Return t o remand, C. 915.) 

The r e c o r d shows t h a t n e i t h e r M a t h i s nor Bender were 

asked any q u e s t i o n s c o n c e r n i n g t h e i r p r e p a r a t i o n of the two 

a l i b i w i t n e s s e s who t e s t i f i e d a t Johnson's second t r i a l . 

c i r c u i t c o u r t i s c o r r e c t f o r any reason, even though i t may 
not be the s t a t e d reason, we w i l l not r e v e r s e i t s d e n i a l of 
the p e t i t i o n . " A c r a v. S t a t e , 105 So. 3d 460, 464 ( A l a . Crim. 
App. 2012) . 
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"When the r e c o r d i s s i l e n t as t o c o u n s e l ' s 

reasons f o r h i s conduct, f i n d i n g c o u n s e l i n e f f e c t i v e 
would c a l l f o r s p e c u l a t i o n by the a p p e l l a t e c o u r t . 
See Gamble v. S t a t e , 916 S.W.2d 92, 93 (Tex. App. -
Houston) [1st D i s t . ] 1996, no pet.) ( c i t i n g Jackson  
v. S t a t e , 877 S.W.2d [768] a t 771 [(Tex. Crim. App. 
19 9 4 ) ] ) . An a p p e l l a t e c o u r t w i l l not s p e c u l a t e 
about the reasons u n d e r l y i n g defense c o u n s e l ' s 
d e c i s i o n s . " 

S t u l t s v. S t a t e , 23 S.W.3d 198, 208 (Tex. App. 2000). See  

a l s o R y l a n d e r v. S t a t e , 101 S.W.3d 107, 110-11 (Tex. Crim. 

App. 2003). 

Johnson f a i l e d t o meet h i s burden of p r o o f i n r e g a r d t o 

t h i s c l a i m ; t h u s , r e l i e f was c o r r e c t l y d e n i e d . 

D. 

Johnson next argues t h a t h i s t r i a l c o u n s e l was 

i n e f f e c t i v e f o r p r e s e n t i n g i n c o n s i s t e n t and m u t u a l l y e x c l u s i v e 

d e f e n s e s . At Johnson's second t r i a l , c o u n s e l p r e s e n t e d two 

a l i b i w i t n e s s e s and the t e s t i m o n y of Yolanda Chambers. The 

a l i b i w i t n e s s e s t e s t i f i e d t h a t t h e y saw Johnson a t a n i g h t c l u b 

on the n i g h t of the murder. Chambers t e s t i f i e d t h a t she was 

w i t h Johnson and For d on the n i g h t of the murder and t h a t F o r d 

shot Deputy Hardy. 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s of f a c t on 

t h i s c l a i m : 
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"Testimony p r e s e n t e d a t the h e a r i n g on the Rule 

32 p e t i t i o n r e f l e c t t h a t t r i a l c o u n s e l was aware of 
the i n c o n s i s t e n c y of the t h e o r i e s of defense t h a t 
were p r e s e n t e d but s t r a t e g i c a l l y chose t o do so. 
T r i a l c o u n s e l wanted t o show t h a t Johnson became a 
s u s p e c t because of the statements from Ms. Chambers 
and t h a t she had o f f e r e d many i n c o n s i s t e n t 
s t a t e m e n t s . T r i a l c o u n s e l a p p a r e n t l y sought t o 
e s t a b l i s h t h a t the more r e a s o n a b l e e x p l a n a t i o n was 
t h a t Johnson was a t Tee's P l a c e [a n i g h t c l u b ] and 
c o u l d not have k i l l e d Deputy Hardy." 

(Return t o remand, C. 915.) 

The Iowa Supreme Court i n a d d r e s s i n g the p r e s e n t a t i o n of 

m u t u a l l y e x c l u s i v e defenses as i t r e l a t e s t o a c l a i m of 

i n e f f e c t i v e a s s i s t a n c e of c o u n s e l has s t a t e d : 

"The g e n e r a l r u l e i s t h a t a c r i m i n a l defendant 
may p r e s e n t d i v e r s e t h e o r i e s of defense, even those 
as ' i n c o n s i s t e n t ' as i n s a n i t y and a l i b i . See 22 
C.J.S. C r i m i n a l Law § 54, a t 192-93 (1961) ('[T]he 
f a c t t h a t one defense i s on the t h e o r y t h a t accused 
d i d not commit the o f f e n s e , as where he r e l i e s on 
a l i b i , does not d e p r i v e him of the r i g h t t o a v a i l 
h i m s e l f of o t h e r d e f e n s e s , a l t h o u g h based on the 
t h e o r y of j u s t i f i c a t i o n or e x c u s e . ' ) ; see a l s o 21 
Am. J u r . 2d C r i m i n a l Law § 183, a t 337-38 (1981) 
('It i s the r i g h t of an accused t o u t i l i z e any and 
a l l d e f enses i n h i s b e h a l f , and t o p r e s e n t as many 
defenses as he has or t h i n k s he h a s . ' ) . 

"We have g i v e n a t l e a s t t a c i t a p p r o v a l of the 
concept of i n c o n s i s t e n t defenses i n p a s s i n g on a 
c l a i m of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . " 

S t a t e v. Broughton, 425 N.W.2d 48, 50 (Iowa 1988). 

" A f t e r a c e r t a i n course has proven u n s u c c e s s f u l , i t 
i s easy t o say some o t h e r one s h o u l d have been t r i e d 
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i n s t e a d . T h i s i s u n f a i r t o c o u n s e l , who must make a 
c h o i c e between e x i s t i n g a l t e r n a t i v e s b e f o r e the 
f a c t . We have r e f u s e d t o assume the r o l e of Monday 
morning q u a r t e r b a c k i n condemning c o u n s e l ' s judgment 
i n c h o o s i n g between what are f r e q u e n t l y e q u a l l y 
hazardous o p t i o n s a v a i l a b l e t o him." 

S t a t e v. Newman, 326 N.W.2d 788, 795 (Iowa 1982). See a l s o 

S t a t e v. D i c k e r t , 268 P.3d 515, 520 (N.M. Ct. App. 2011) ("As 

a g e n e r a l r u l e , ' i n c o n s i s t e n t defenses may be i n t e r p o s e d i n a 

c r i m i n a l case.' 21 Am. J u r . 2d C r i m i n a l Law § 183 (2008). 

'[A] defendant may r a i s e the a l t e r n a t i v e defenses of 

i n t o x i c a t i o n and noninvolvement i n the o f f e n s e . . . . ' " ) ; S t a t e 

v. Westmoreland, 307 Wis. 2d 429, 440, 744 N.W.2d 919, 925 

(App. 2007) ( " [ I ] t i s not uncommon f o r lawyers t o argue 

i n c o n s i s t e n t d e f e n s e s . " ) ; People v. E l l i o t t , 8 M i s c . 3d 1020, 

803 N.Y.S.2d 20 (2005) (not re p o r t e d ) ("While i n c o n s i s t e n t 

defenses are p e r m i t t e d i n New York and may c o n s t i t u t e 

e f f e c t i v e a s s i s t a n c e of c o u n s e l , i t i s r e a s o n a b l e f o r a 

defense c o u n s e l t o r e f u s e t o submit t o a t r i e r of f a c t 

i n c o n s i s t e n t d e f e n s e s . " ) ; Gluzman v. U n i t e d S t a t e s , 124 F. 

Supp. 2d 171, 174 (S.D.N.Y. 2000) ("Among the ' v i r t u a l l y 

u n c h a l l e n g e a b l e ' t a c t i c a l d e c i s i o n s l e f t t o the judgment of 

t r i a l c o u n s e l are d e t e r m i n a t i o n s r e g a r d i n g the defense 

s t r a t e g y adopted a t t r i a l . " ) ; Brown v. Dixon, 891 F.2d 490, 
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495 (4th C i r . 1989) ( " F i l t e r i n g from our a n a l y s i s the 

' d i s t o r t i n g e f f e c t s of h i n d s i g h t ' and r e c o g n i z i n g the ' s t r o n g 

p resumption t h a t c o u n s e l ' s conduct f a l l s w i t h i n the wide range 

of r e a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e , ' we agree t h a t the use 

of i n c o n s i s t e n t defenses was o b j e c t i v e l y r e a s o n a b l e 'under 

p r e v a i l i n g p r o f e s s i o n a l norms.'"); Hunt v. Nuth, 57 F.3d 1327, 

1332 n.2 (4th C i r . 1995) ("This Court has h e l d ... t h a t the 

p r e s e n t a t i o n of i n c o n s i s t e n t defenses does not n e c e s s a r i l y 

c o n s t i t u t e i n e f f e c t i v e a s s i s t a n c e . " ) . 

Bender r e p r e s e n t e d Johnson i n one t r i a l t h a t ended i n a 

m i s t r i a l a f t e r the j u r y was d e a d l o c k e d . Counsel made a 

s t r a t e g i c d e c i s i o n t o p r e s e n t the two defenses i n Johnson's 

second t r i a l . Based on the f a c t s i n t h i s case, we cannot say 

t h a t c o u n s e l was i n e f f e c t i v e f o r p r e s e n t i n g the two d e f e n s e s . 

Johnson f a i l e d t o meet h i s burden of e s t a b l i s h i n g t h a t 

c o u n s e l ' s a c t i o n s were u n r e a s o n a b l e . Thus, r e l i e f was 

c o r r e c t l y d e n i e d on t h i s c l a i m . 

E. 

Johnson argues t h a t h i s t r i a l a t t o r n e y s were i n e f f e c t i v e 

f o r f a i l i n g t o e s t a b l i s h how w i d e l y p u b l i c i z e d the reward 

o f f e r was and whether V i o l e t E l l i s o n was aware of the reward. 
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The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s on t h i s 

c l a i m : 

"There was no ev i d e n c e p r e s e n t e d t h a t the reward 
m o t i v a t e d Ms. E l l i s o n t o c a l l the p o l i c e or t h a t i t 
a f f e c t e d her t e s t i m o n y i n any way. There c e r t a i n l y 
was no showing t h a t Johnson was p r e j u d i c e d i n 
f a i l i n g t o cross-examine Ms. E l l i s o n about any 
p o t e n t i a l reward. Johnson's c l a i m i s w i t h o u t m e r i t 
and he has f a i l e d t o meet the r e q u i r e d burden of 
p r o o f r e l a t i v e t o t h i s c l a i m . " 

(Return t o remand, C. 916.) 

Bender t e s t i f i e d t h a t he had no reason t o q u e s t i o n 

E l l i s o n about the reward because he had no i n f o r m a t i o n t h a t 

she was aware o f , or t h a t she had i n q u i r e d about, the reward. 

Bender s a i d : 

"There was n o t h i n g t o i n d i c a t e t o me t h a t [ E l l i s o n ] 
was connected, a s s o c i a t e d w i t h , l o o k i n g f o r , g o i n g 
t o r e c e i v e a reward i n any way; so t h e r e was no 
reason f o r me t o p r y i n t o t h i s l a d y ' s f i n a n c i a l 
a f f a i r s . There j u s t wasn't." 

(Return t o remand, S u p p l . R. 258.) At the p o s t c o n v i c t i o n 

h e a r i n g , Johnson p r e s e n t e d no ev i d e n c e i n d i c a t i n g t h a t E l l i s o n 

knew about the reward, t h a t she attempted t o get the reward, 

or t h a t she r e c e i v e d any reward f o r her t e s t i m o n y a t Johnson's 

t r i a l . 9 We agree w i t h the c i r c u i t c o u r t t h a t Johnson f a i l e d 

9 P o s t c o n v i c t i o n c o u n s e l d i d p r e s e n t e v i d e n c e , by way of 
a f f i d a v i t , t h a t Yolanda Chambers sought the reward money and 
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t o s a t i s f y the S t r i c k l a n d t e s t i n r e g a r d t o t h i s c l a i m . 

F. 

Johnson next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

c a l l i n g Yolanda Chambers as a w i t n e s s , knowing, he says, t h a t 

her t e s t i m o n y would c o n t r a d i c t Johnson's a l i b i d e f e n s e . 1 0 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s c o n c e r n i n g 

t h i s c l a i m : 

"[Johnson's] c l a i m f a i l s t o meet the s p e c i f i c i t y 
r e q u i r e m e n t s of Rule 32.6(b), Alabama Rules of 
C r i m i n a l Procedure. [Johnson's] s p e c u l a t i o n s and 
c o n j e c t u r e do not r i s e t o meet the s t a n d a r d 
e s t a b l i s h e d by S t r i c k l a n d v. Washington, [466 U.S. 
668 (1984)]. A d d i t i o n a l l y , [Johnson] has f a i l e d t o 
re b u t the presumption t h a t c o u n s e l ' s a c t i o n s were 
sound t r i a l s t r a t e g y p u r s u a n t t o Ex p a r t e Womack, 
541 So. 2d 47, 66 ( A l a . 1988). Testimony r e v e a l e d 
t h a t t r i a l c o u n s e l c a l l e d Chambers i n or d e r t o 
e x p l a i n t o the j u r y and t h i s C o u r t why Johnson had 
been i d e n t i f i e d as a s u s p e c t i n Deputy Hardy's 
murder and t o undermine the b a s i s of the S t a t e ' s 
c a s e ." 

(Return t o remand, C. 916.) 

The r e c o r d of the p o s t c o n v i c t i o n h e a r i n g shows t h a t b o t h 

a t t o r n e y s were q u e s t i o n e d as t o why they c a l l e d Chambers t o 

t e s t i f y i n Johnson's second t r i a l . Bender t e s t i f i e d t o the 

h i r e d an a t t o r n e y f o r t h a t purpose. 
1 0 T h i s c l a i m i s i n t e r t w i n e d w i t h Johnson's a l l e g a t i o n t h a t 

c o u n s e l was i n e f f e c t i v e f o r p r e s e n t i n g i n c o n s i s t e n t d e f e n s e s , 
which we addr e s s e d i n P a r t I I . D . of t h i s o p i n i o n . 
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f o l l o w i n g : 

" W e l l , based on what I remember today, I b e l i e v e 
t h a t Ms. Chambers was c a l l e d because she b a s i c a l l y 
was the w i t n e s s who put my c l i e n t and the o t h e r -¬
t h e r e were i n i t i a l l y f o u r d e f e n d a n t s , and e v e n t u a l l y 
i t got down t o two, my c l i e n t and Mr. Ford. 

"She was the i n d i v i d u a l who put them a t the 
scene. And over the course of t h i s l i t i g a t i o n , from 
the b e g i n n i n g t o the end, she t o l d j u s t a v a r i a t i o n 
of s t o r i e s and v e r s i o n s of the s t o r y . 

"And based on what I can remember -- and I am 
g u e s s i n g , because I don't have my f i l e and t h i s 
happened t h i r t e e n y e a r s ago -- I t h i n k we wanted or 
hoped t h i s j u r y would see t h a t the S t a t e ' s case was 
based or b u i l t on the t e s t i m o n y of t h i s p a r t i c u l a r 
w i t n e s s , w i t h a l l of her i n c o n s i s t e n c i e s and a l l of 
her v e r s i o n s of t h i s s t o r y , i s why I b e l i e v e today 
we c a l l e d her as a w i t n e s s back i n [1997], I guess, 
... when the second t r i a l was." 

(Return t o remand, S u p p l . R. 207.) 

Johnson c i t e s Freeman v. C l a s s , 95 F.3d 639 (8th C i r . 

1996), and Commonwealth v. Tippens, 409 Pa. Super. 536, 598 

A.2d 553 (1991). In Freeman, defense c o u n s e l o f f e r e d i n t o 

e v i d e n c e a r e p o r t t h a t c o n t a i n e d a h e a r s a y statement t h a t 

Freeman was g u i l t y of s t e a l i n g a c a r . In Tippens, defense 

c o u n s e l p r e s e n t e d the t e s t i m o n y of an e y e w i t n e s s who 

i d e n t i f i e d Tippens as the s h o o t e r . In b o t h c a s e s , the c o u r t s 

found c o u n s e l i n e f f e c t i v e f o r p r e s e n t i n g e v i d e n c e t h a t was 

d e t r i m e n t a l t o t h e i r c l i e n t s . 
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Here, the S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

Johnson had been o v e r h e a r d on the t e l e p h o n e s a y i n g t h a t he 

shot Deputy Hardy i n the head. To c o u n t e r t h i s , Johnson 

p r e s e n t e d the t e s t i m o n y of Chambers, who t e s t i f i e d t h a t F o r d 

shot Deputy Hardy. "The s t a n d a r d we a p p l y i n a s s e s s i n g the 

f i r s t prong [of S t r i c k l a n d ] i s t h a t of a r e a s o n a b l e a t t o r n e y , 

not a paragon of the b a r . " D i l l v. A l l e n , 488 F.3d 1344, 1354 

(11th C i r . 2007). "Competency i s measured a g a i n s t what an 

o b j e c t i v e l y r e a s o n a b l e a t t o r n e y would have done under the 

c i r c u m s t a n c e s e x i s t i n g a t the time of the r e p r e s e n t a t i o n . " 

Savino v. Murray, 82 F.3d 593, 599 (4th C i r . 1996) . "Which 

w i t n e s s e s , i f any, t o c a l l , and when t o c a l l them, i s the 

epitome of a s t r a t e g i c d e c i s i o n , and i t i s one t h a t we w i l l 

seldom, i f e v e r , second guess." Waters v. Thomas, 46 F.3d 

1506, 1512 (11th C i r . 1995). "The d e c i s i o n s of what w i t n e s s e s 

t o c a l l and what e v i d e n c e t o p r e s e n t are g e n e r a l l y 

u n a s s a i l a b l e m a t t e r s of t r i a l s t r a t e g y t h a t cannot form the 

b a s i s of a c l a i m of i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . " 

People v. Ward, 371 I l l . App. 3d 382, 433, 308 I l l . Dec. 899, 

946, 862 N.E.2d 1102, 1149 (2007). "[T]he d e c i s i o n whether t o 

c a l l a defense w i t n e s s i s a s t r a t e g i c d e c i s i o n . We must 

53 



CR-05-1805 
a f f o r d such d e c i s i o n s 'enormous d e f e r e n c e . ' " U n i t e d S t a t e s v. 

K o z i n s k i , 16 F.3d 795, 813 (7th C i r . 1994). 

We cannot say t h a t no r e a s o n a b l e a t t o r n e y would have 

chosen t o i g n o r e Chambers's t e s t i m o n y . We agree w i t h the 

c i r c u i t c o u r t t h a t Johnson f a i l e d t o s a t i s f y the S t r i c k l a n d 

s t a n d a r d i n r e g a r d t o t h i s c l a i m . 

G. 

Johnson next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o c a l l a t t o r n e y R i c h a r d J a f f e a t Johnson's second 

t r i a l a f t e r he had t e s t i f i e d a t Johnson's f i r s t t r i a l . A t 

Johnson's f i r s t t r i a l , J a f f e , Ford's a t t o r n e y , t e s t i f i e d t h a t 

d u r i n g Ford's t r i a l E l l i s o n s a t w i t h the v i c t i m ' s w i f e . 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s on t h i s 

c l a i m : 

"The S t a t e responds t h a t d u r i n g her c r o s s -
e x a m i n a t i o n , t r i a l c o u n s e l had Ms. E l l i s o n admit 
t h a t she knew Deputy Hardy and h i s w i f e . E l l i s o n 
t e s t i f i e d t h a t she would see the Hardys a t the race 
t r a c k and t h a t Ms. Hardy was a t e l l e r a t the bank 
where E l l i s o n d i d her b a n k i n g . Johnson f a i l e d t o 
argue or e x p l a i n how he was p r e j u d i c e d because h i s 
t r i a l c o u n s e l d i d not p r e s e n t t e s t i m o n y t h a t E l l i s o n 
may have o f f e r e d sympathy t o Deputy Hardy's g r i e v i n g 
widow or t o members of h i s f a m i l y d u r i n g Ford's 
t r i a l . See Brooks v. S t a t e , 695 So. 2d 176, 182 
(A l a . Crim. App. 1996) ( h o l d i n g t h a t ' P r e j u d i c e 
cannot merely be a l l e g e d ; i t must be a f f i r m a t i v e l y 
proved.') 
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"  

" C o n s i d e r i n g the t e s t i m o n y o f f e r e d i n c o n n e c t i o n 
w i t h t h i s c l a i m t h e r e has been no showing of 
p r e j u d i c e . T r i a l c o u n s e l was a b l e t o p r e s e n t 
t e s t i m o n y t h a t Ms. E l l i s o n knew the Hardy f a m i l y as 
s e t out i n the S t a t e ' s response. Johnson has not 
met h i s burden of p r o o f r e l a t i v e t o t h i s c l a i m and 
has not shown t h a t h i s c o u n s e l was i n e f f e c t i v e . " 

(Return t o remand, C. 916-17.) 

The r e c o r d shows t h a t a t Johnson's f i r s t t r i a l , c o u n s e l 

c a l l e d J a f f e t o t e s t i f y . J a f f e t e s t i f i e d t h a t E l l i s o n s a t 

next t o the v i c t i m ' s f a m i l y d u r i n g Ford's t r i a l . However, 

c o u n s e l d i d not c a l l J a f f e t o t e s t i f y a t Johnson's second 

t r i a l . The r e c o r d of Johnson's second t r i a l shows t h a t 

c o u n s e l cross-examined E l l i s o n about her r e l a t i o n s h i p w i t h the 

v i c t i m . E l l i s o n t e s t i f i e d t h a t she had known the v i c t i m ' s 

w i f e , P a t r i c i a Hardy, f o r 10 or 12 y e a r s , t h a t P a t r i c i a was a 

t e l l e r a t the bank where E l l i s o n banked, t h a t she had met the 

v i c t i m through h i s w i f e about 5 y e ars b e f o r e the t r i a l , and 

t h a t P a t r i c i a was not a c l o s e f r i e n d of h e r s . (Record of 

t r i a l , R. 705-06.) A l s o , i n c l o s i n g argument c o u n s e l argued 

t h a t E l l i s o n ' s t e s t i m o n y s h o u l d be i g n o r e d because she knew 

the v i c t i m ' s w i f e . 

M a t h i s t e s t i f i e d t h a t he c o u l d not remember why c o u n s e l 
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d i d not c a l l J a f f e t o t e s t i f y a t Johnson's second t r i a l . 

(Return t o remand, S u p p l . R. 1630-31.) Bender t e s t i f i e d as 

f o l l o w s : 

" [ P o s t c o n v i c t i o n c o u n s e l ] : Mr. J a f f e t e s t i f i e d 
a t Mr. Johnson's f i r s t t r i a l t h a t P a t r i c i a Hardy and 
V i o l e t E l l i s o n were hugging and t h a t Ms. E l l i s o n was 
a l s o c o m f o r t i n g Ms. Hardy. Why d i d n ' t you put t h a t 
e v i d e n c e on a t the second t r i a l ? 

" [ B e n d e r ] : I guess you are a s k i n g me why d i d n ' t 
we c a l l R i c h a r d J a f f e as a w i t n e s s again? 

" [ P o s t c o n v i c t i o n c o u n s e l ] : Yes. 

" [ B e n d e r ] : I c a n ' t t e l l you why. I don't know 
why. I am c e r t a i n t h e r e i s a reason why we d i d n ' t ; 
I j u s t don't remember what i t was. 

" [ P o s t c o n v i c t i o n c o u n s e l ] : But you would have 
e v e r y reason t o want t o c a l l Ms. E l l i s o n ' s v e r a c i t y 
and c r e d i b i l i t y i n t o q u e s t i o n ; r i g h t ? 

" [ B e n d e r ] : I t depends on the c i r c u m s t a n c e s . 

" [ P o s t c o n v i c t i o n c o u n s e l ] : W e l l , her s i t t i n g and 
c o m f o r t i n g the v i c t i m ' s w i f e would not be something 
t h a t c a l l s i n t o q u e s t i o n her v e r a c i t y or 
c r e d i b i l i t y ? 

"  

" [ P o s t c o n v i c t i o n c o u n s e l ] : Why not c a l l him the 
second time? 

" [ B e n d e r ] : I don't know s p e c i f i c a l l y why. I 
don't have the r e c o r d , so I c an't t e l l you why. But 
I am sure -- I am sure -- t h a t was f o r a s t r a t e g i c 
reason t h a t we d i d n ' t . I don't know why f o r c e r t a i n 
because I don't have my f i l e , I don't have the 
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r e c o r d . But t h e r e was a reason f o r i t . I j u s t 
c a n't t e l l you t w e l v e years l a t e r or e l e v e n years 
l a t e r why i t was." 

(Return t o remand, S u p p l . R. 267-69.) 

"Time i n e v i t a b l y fogs the memory of busy a t t o r n e y s . 
That i n e v i t a b i l i t y does not r e v e r s e the S t r i c k l a n d  
[v. Washington, 466 U.S. 668 (1984),] presumption 
of e f f e c t i v e performance. Without e v i d e n c e 
e s t a b l i s h i n g t h a t c o u n s e l ' s s t r a t e g y arose from the 
v a g a r i e s of ' i g n o r a n c e , i n a t t e n t i o n or i n e p t i t u d e , ' 
Cox [v. D o n n e l l y , 387 F.3d 193 (2nd C i r . 2 0 0 4 ) ] , 
S t r i c k l a n d ' s s t r o n g presumption must s t a n d . " 

G r e i n e r v. W e l l s , 417 F.3d 305, 326 (2d C i r . 2005) . " [ I ] t i s 

p e r m i s s i b l e f o r a c o u r t t o r e l y on h a b i t e v i d e n c e of a 

l a w y e r ' s u s u a l p r a c t i c e i n r e c o n s t r u c t i n g e v e n t s . " C a r r i o n v. 

Smith, 549 F.3d 583, 585 (2nd C i r . 2008). 

Bender s t a t e d t h a t he was c o n f i d e n t t h a t the d e c i s i o n t o 

not c a l l J a f f e a t the second t r i a l was a s t r a t e g i c d e c i s i o n . 

Johnson f a i l e d t o e s t a b l i s h t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o c a l l J a f f e t o t e s t i f y a t h i s second t r i a l . 

Moreover, any t e s t i m o n y from J a f f e as t o the r e l a t i o n s h i p 

between E l l i s o n and P a t r i c i a Hardy would have been l a r g e l y 

c u m u l a t i v e of E l l i s o n ' s own t e s t i m o n y . See, e.g., D a n i e l v. 

S t a t e , 86 So. 3d 405, 430 ( A l a . Crim. App. 2011) ("'This Court 

has p r e v i o u s l y r e f u s e d t o a l l o w the o m i s s i o n of c u m u l a t i v e 

t e s t i m o n y t o amount t o i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . ' 
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U n i t e d S t a t e s v. H a r r i s , 408 F.3d 186, 191 (5th C i r . 2005). 

'... [E]ven i f a l t e r n a t e w i t n e s s e s c o u l d p r o v i d e more d e t a i l e d 

t e s t i m o n y , t r i a l c o u n s e l i s not i n e f f e c t i v e f o r f a i l i n g t o 

p r e s e n t c u m u l a t i v e e v i d e n c e . ' D a r l i n g v. S t a t e , 966 So. 2d 

366, 377 ( F l a . 2 0 0 7 ) . " ) . Thus, r e l i e f was c o r r e c t l y d e n i e d on 

t h i s c l a i m . 

H. 

Johnson next argues t h a t t r i a l c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o o b j e c t t o the S t a t e ' s i n t r o d u c t i o n of the 

program from the v i c t i m ' s f u n e r a l . 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s c o n c e r n i n g 

t h i s c l a i m : 

" T h i s Court p r e v i o u s l y h e l d t h a t Deputy W i l l i a m 
Hardy's f u n e r a l program was i n t r o d u c e d through the 
d i r e c t t e s t i m o n y of S h e r i f f Jim Woodard; and was 
o b v i o u s l y i n t r o d u c e d as f u r t h e r p r o o f t o the j u r y 
t h a t the v i c t i m was, i n f a c t , deceased. As p o i n t e d 
out by the S t a t e i n i t s response t o [Johnson's] 
c l a i m , w h i l e [Johnson] a l l e g e s t h a t the f u n e r a l 
program had no p r o b a t i v e v a l u e and o n l y s e r v e d t o 
p r e j u d i c e the j u r y a g a i n s t him, he f a i l s t o s t a t e i n 
what manner he was p r e j u d i c e d or harmed by the 
i n t r o d u c t i o n of the s a i d program. [Johnson's] c l a i m 
f a i l s due t o l a c k of s p e c i f i c i t y when a p p l i e d t o 
Rule 32.6(b), Alabama Ru l e s of C r i m i n a l Procedure, 
and he has f a i l e d t o meet h i s r e q u i r e d burden of 
p r o o f r e l a t i v e t o t h i s c l a i m . " 

(Return t o remand, C. 917.) We agree t h a t Johnson f a i l e d t o 
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p l e a d how he was p r e j u d i c e d by the i n t r o d u c t i o n of the 

v i c t i m ' s f u n e r a l program. 

Moreover, M a t h i s t e s t i f i e d t h a t he c o u l d not remember why 

he d i d not o b j e c t t o the S t a t e ' s i n t r o d u c t i o n of the v i c t i m ' s 

f u n e r a l program. Bender was not asked why he d i d not o b j e c t 

t o the i n t r o d u c t i o n of the f u n e r a l program. As s t a t e d above, 

"Time i n e v i t a b l y fogs the memory of busy a t t o r n e y s . That 

i n e v i t a b i l i t y does not r e v e r s e the S t r i c k l a n d [v. Washington, 

466 U.S. 668 (1984),] presumption of e f f e c t i v e performance." 

G r e i n e r , 417 F.3d a t 326. "[T]he f a i l u r e t o o b j e c t t o e r r o r , 

a l o n e , i s not enough t o s u s t a i n a c l a i m of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l . " S t a t e v. Hale, 119 Ohio S t . 3d 118, 

892 N.E.2d 864 (2008). As t h i s C ourt has s t a t e d : 

" ' [ E ] f f e c t i v e n e s s of c o u n s e l does not l e n d 
i t s e l f t o measurement by p i c k i n g t hrough 
the t r a n s c r i p t and c o u n t i n g the p l a c e s 
where o b j e c t i o n s might be made. 
E f f e c t i v e n e s s of c o u n s e l i s not measured by 
whether c o u n s e l o b j e c t e d t o e v e r y q u e s t i o n 
and moved t o s t r i k e e v e r y answer.' 

"Brooks v. S t a t e , 456 So. 2d 1142, 1145 ( A l a . Crim. 
App. 1984) . As we f u r t h e r s t a t e d i n Moore v. S t a t e , 
659 So. 2d 205, 209 ( A l a . Crim. App. 1994): 

" ' O b j e c t i o n s are a m a t t e r of t r i a l 
s t r a t e g y , and an a p p e l l a n t must overcome 
the p r e s umption t h a t " c o u n s e l ' s conduct 
f a l l s w i t h i n the wide range of r e a s o n a b l e 
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p r o f e s s i o n a l a s s i s t a n c e , " t h a t i s , the 
presumption t h a t the c h a l l e n g e d a c t i o n 
"might be c o n s i d e r e d sound t r i a l s t r a t e g y . " 
S t r i c k l a n d [v. Washington], 466 U.S. [668] 
at 687-88, 104 S. Ct. [2052] a t 2064, 80 L. 
Ed. 2d [674] a t 693 (1984). A g a i n , the 
a p p e l l a n t has not shown how she was 
p r e j u d i c e d by t r i a l c o u n s e l ' s f a i l u r e t o 
make o b j e c t i o n s . ' " 

R o b i t a i l l e v. S t a t e , 971 So. 2d 43, 70 ( A l a . Crim. App. 2005) . 

Johnson f a i l e d t o s a t i s f y the S t r i c k l a n d t e s t i n r e g a r d 

t o t h i s c l a i m ; t h e r e f o r e , the c i r c u i t c o u r t c o r r e c t l y d e n i e d 

r e l i e f . 

I . 

Johnson next argues t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o c a l l w i t n e s s e s t o t e s t i f y t h a t F r e d C a r t e r c o u l d 

have impersonated Johnson and made the te l e p h o n e c a l l t h a t 

E l l i s o n o v e r h e a r d from the J e f f e r s o n County j a i l . 

The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s c o n c e r n i n g 

t h i s c l a i m : 

"The S t a t e responds t h a t V i o l e t E l l i s o n 
t e s t i f i e d t h a t on August 4 she o v e r h e a r d Johnson 
s p e a k i n g t o a woman named 'Daisy.' T r i a l c o u n s e l 
c a l l e d D a i s y W i l l i a m s t o t e s t i f y f o r the defense. 
W i l l i a m s t e s t i f i e d t h a t she had known Johnson from 
when they l i v e d i n P r a t t C i t y . W i l l i a m s a l s o 
t e s t i f i e d about a te l e p h o n e c o n v e r s a t i o n she had 
w i t h Johnson i n August. W i l l i a m s ' s r e c a l l of the 
c o n v e r s a t i o n was i n s t a r k c o n t r a s t t o what E l l i s o n 
r e p o r t e d . T r i a l c o u n s e l ' s s t r a t e g y was t o a t t a c k 
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what E l l i s o n c l a i m e d she overhead Johnson say t o 
W i l l i a m s . Johnson now c l a i m s t h a t t r i a l c o u n s e l 
s h o u l d have d i s c o v e r e d and p r e s e n t e d an a l t e r n a t i v e 
defense -- t h a t what E l l i s o n o v e r h e a r d c o u l d have 
been F r e d C a r t e r i m p e r s o n a t i n g Johnson on the 
te l e p h o n e . 

" I n Hunt v. S t a t e , 940 So. 2d 1041, 1067 ( A l a . 
Crim. App. 2005), the Alabama Court of C r i m i n a l 
A ppeals h e l d : 

"'"[T]he mere e x i s t e n c e of a p o t e n t i a l 
a l t e r n a t i v e defense t h e o r y i s not enough t o 
e s t a b l i s h i n e f f e c t i v e a s s i s t a n c e based on 
c o u n s e l ' s f a i l u r e t o p r e s e n t t h a t t h e o r y . " 
Rosario-Domingquez v. U n i t e d S t a t e s , 353 F. 
Supp. 2d [500] a t 513 [(S.D.N.Y. 2 0 0 5 ) ] . ' 

" T r i a l c o u n s e l ' s s t r a t e g y t o impeach E l l i s o n ' s 
t e s t i m o n y w i t h the t e s t i m o n y of D a i s y W i l l i a m s was 
e n t i r e l y r e a s o n a b l e . A l l of the a f f i d a v i t s 
s u b m i t t e d by Johnson t o sup p o r t t h i s c l a i m , w i t h one 
e x c e p t i o n , were e x e c u t e d by i n d i v i d u a l s t h a t are 
c u r r e n t l y i n the cust o d y of the Alabama Department 
of C o r r e c t i o n s . F u r t h e r , no a f f i a n t , not even F r e d 
C a r t e r , s t a t e d on the dates V i o l e t E l l i s o n s a i d she 
ov e r h e a r d Johnson, t h a t t h e y h e a r d F r e d C a r t e r 
impersonate Johnson. 

" A t t o r n e y D a r r y l Bender t e s t i f i e d t h a t he was 
aware of F r e d C a r t e r and t h a t F r e d C a r t e r 
e s t a b l i s h e d f o r the S t a t e t h a t Johnson made the 
phone c a l l s . Mr. C a r t e r attempted t o e x p l a i n t o the 
j u r y t h a t Johnson was e x p l a i n i n g what he was accused 
of not what he d i d . A t t o r n e y Bender f e l t t h a t t h i s 
h e l p e d the defense. Testimony f u r t h e r i n d i c a t e d 
t h a t the t r i a l a t t o r n e y s were not aware of any 
a l l e g e d i m p e r s o n a t i o n s and t h e r e was no reason t o 
c h a l l e n g e t h a t the c a l l s were made by Johnson. A l l 
of the evi d e n c e i n d i c a t e d t h a t Johnson d i d make the 
c a l l s . S a i d a t t o r n e y t e s t i f i e d t h a t he c o n s i d e r e d 
a l l of the p o s s i b i l i t i e s t h a t were r e a s o n a b l e and 
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attempted t o e x p l a i n away the phone c a l l s by an 
i m p e r s o n a t i o n was not r e a s o n a b l e . A t t o r n e y Bender 
a l s o t e s t i f i e d t h a t he d i d t a l k t o peo p l e a t the 
j a i l about the c o n t e n t s of the phone c a l l s but t h a t 
he c o u l d not remember s p e c i f i c a l l y . 

" I n S t r i c k l a n d v. Washington, [466 U.S. 668 
(1984),] the Supreme Court e s t a b l i s h e d t h a t a 
p e t i t i o n e r must show t h a t c o u n s e l ' s performance was 
d e f i c i e n t and t h a t he was p r e j u d i c e d by the s a i d 
d e f i c i e n t performance. The Supreme Court found t h a t 
' j u d i c i a l s c r u t i n y of c o u n s e l ' s performance must be 
h i g h l y d e f e r e n t i a l . I t i s a l l too t e m p t i n g f o r a 
defendant t o second-guess c o u n s e l ' s a s s i s t a n c e a f t e r 
c o n v i c t i o n or adverse sentence, and i t i s a l l too 
easy f o r a c o u r t , examining c o u n s e l ' s defense a f t e r 
i t has proved u n s u c c e s s f u l , t o conclude t h a t a 
p a r t i c u l a r a c t or o m i s s i o n of c o u n s e l was 
un r e a s o n a b l e . A f a i r assessment of a t t o r n e y 
performance r e q u i r e s t h a t e v e r y e f f o r t be made t o 
e l i m i n a t e the d i s t o r t i n g e f f e c t s of h i n d s i g h t , t o 
r e c o n s t r u c t the c i r c u m s t a n c e s of c o u n s e l ' s 
c h a l l e n g e d conduct, and t o e v a l u a t e the conduct from 
c o u n s e l ' s p e r s p e c t i v e a t the time. Because of the 
d i f f i c u l t i e s i n h e r e n t i n making the e v a l u a t i o n , a 
c o u r t must i n d u l g e a s t r o n g presumption t h a t 
c o u n s e l ' s conduct f a l l s w i t h i n the wide range of 
re a s o n a b l e p r o f e s s i o n a l a s s i s t a n c e ; t h a t i s , the 
defendant must overcome the presumption t h a t , under 
the c i r c u m s t a n c e s , the c h a l l e n g e d a c t i o n might be 
c o n s i d e r e d sound t r i a l s t r a t e g y . There are 
c o u n t l e s s ways t o p r o v i d e e f f e c t i v e a s s i s t a n c e i n 
any g i v e n case. Even the b e s t c r i m i n a l defense 
a t t o r n e y s would not defend a p a r t i c u l a r c l i e n t the 
same way.' S t r i c k l a n d v. W a s h i n g t o n , [ s u p r a ] . 
A d d i t i o n a l l y , t h i s C o u r t would p o i n t out t h a t 
' e f f e c t i v e r e p r e s e n t a t i o n does not e n t i t l e the 
defendant t o an e r r o r - f r e e t r i a l , and showing t h a t 
c o u n s e l made a m i s t a k e u n f a v o r a b l e t o the defendant 
i s not s u f f i c i e n t t o e s t a b l i s h inadequate 
r e p r e s e n t a t i o n . ' S a f f o l d v. S t a t e , 570 So. 2d 727, 
731 ( A l a . Crim. App. 1990). 
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"Johnson has not met h i s burden of p r o o f i n 
showing t h a t h i s a t t o r n e y s were i n e f f e c t i v e . " 

(Return t o remand, C. 918-21.) 

Bender t e s t i f i e d t h a t C a r t e r ' s t e s t i m o n y a t Johnson's 

t r i a l d i d not h u r t Johnson's case but h e l p e d h i s case. Bender 

s a i d : 

" [ C a r t e r ] b a s i c a l l y t o l d the j u r y t h a t our c l i e n t 
was t e l l i n g him what he was accused of — not what 
he a c t u a l l y d i d , but what he was accused o f . And 
t h a t was our argument r e l a t i v e t o t h a t t e l e p h o n e 
c o n v e r s a t i o n . 

"Our argument was t h a t Ms. E l l i s o n p i c k e d the 
phone up i n the mid d l e of the c o n v e r s a t i o n ; she 
h e a r d c e r t a i n t h i n g s ; she i n t e r p r e t e d t h a t as him 
s a y i n g he d i d , i n f a c t , when, i n f a c t , he was s a y i n g 
t o the young l a d y t h a t he was t a l k i n g t o , t h i s i s 
what they say I , d i d — not what I a c t u a l l y d i d , but 
t h i s i s what they say I d i d -- as I remember i t 
now." 

(Return t o remand, Su p p l . R. 238-39.) Bender s a i d t h a t the 

defense t h e o r y was t h a t E l l i s o n d i d not overhear the e n t i r e 

c o n v e r s a t i o n b u t t h a t she hea r d o n l y a p o r t i o n of the 

c o n v e r s a t i o n . C o n s i s t e n t w i t h t h a t t h e o r y , Bender and M a t h i s 

p r e s e n t e d the t e s t i m o n y of D a i s y W i l l i a m s . W i l l i a m s t e s t i f i e d 

t h a t i n August 1995 her c o u s i n , F r e d C a r t e r , t e l e p h o n e d her 

from the county j a i l , t h a t she t a l k e d t o C a r t e r f o r a few 

minu t e s , and t h a t Johnson then got on the t e l e p h o n e . She 
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t e s t i f i e d t h a t she asked Johnson what he was i n j a i l f o r and 

t h a t he responded but he d i d not t e l l her t h a t he had shot 

Deputy Hardy. E l l i s o n t e s t i f i e d t h a t the f i r s t phone c a l l she 

o v e r h e a r d was between a person named Johnson and a person 

named D a i s y ; i t was i n t h i s c o n v e r s a t i o n , E l l i s o n s a i d , t h a t 

Johnson t o l d D a i s y t h a t he had shot Deputy Hardy. 

"Impeachment s t r a t e g y i s a matter of t r i a l t a c t i c s , and 

t a c t i c a l d e c i s i o n s are not i n e f f e c t i v e a s s i s t a n c e of c o u n s e l 

s i m p l y because i n r e t r o s p e c t b e t t e r t a c t i c s may have been 

a v a i l a b l e . Johnson v. Hofbauer, 159 F. Supp. 2d 582, 607 

(E.D. Mich. 2001)." D e l l v. S t r a u b , 194 F. Supp. 2d 629, 651 

(E.D. Mich. 2002). Counsel's a c t i o n i n c a l l i n g W i l l i a m s t o 

r e b u t E l l i s o n ' s t e s t i m o n y was not u n r e a s o n a b l e . 

Furthermore, on d i r e c t a p p e a l , t h i s C ourt s t a t e d the 

f o l l o w i n g c o n c e r n i n g c o u n s e l ' s s t r a t e g y : 

"[T]he S t a t e i n t r o d u c e d the t e l e p h o n e r e c o r d s t o 
show t h a t t e l e p h o n e c a l l s were, i n f a c t , p l a c e d from 
the J e f f e r s o n County j a i l t o the home of V i o l e t 
E l l i s o n . The r e c o r d s showed t h a t c a l l s were p l a c e d 
from a number a s s i g n e d t o the 9th F l o o r , B l o c k B, of 
the J e f f e r s o n County j a i l (where Johnson was housed) 
to the t e l e p h o n e of V i o l e t and K a t r i n a E l l i s o n . The 
r e c o r d s c o r r o b o r a t e V i o l e t and K a t r i n a E l l i s o n ' s 
t e s t i m o n y r e g a r d i n g the dates and times of the c a l l s 
from Johnson. As the S t a t e c o r r e c t l y p o i n t s out i n 
i t s b r i e f t o t h i s C o u r t , because Johnson was c l e a r l y 
unable t o deny the e x i s t e n c e of the t e l e p h o n e c a l l s , 
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h i s t r i a l c o u n s e l o b v i o u s l y adopted a s t r a t e g y of 
denying the c o n t e n t of the those c a l l s , i . e . , t h a t 
Johnson a d m i t t e d t h a t he had shot Deputy Hardy. 
Johnson has f a i l e d t o show t h a t t h i s was not sound 
t r i a l s t r a t e g y , e s p e c i a l l y g i v e n the overwhelming 
e v i d e n c e p r e s e n t e d by the S t a t e p r o v i n g the 
e x i s t e n c e of the c a l l s . " 

823 So. 2d a t 50. 

Johnson f a i l e d t o meet h i s burden of showing t h a t 

c o u n s e l ' s performance was d e f i c i e n t and/or t h a t he was 

p r e j u d i c e d by c o u n s e l ' s performance. 

I I I . 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying r e l i e f on h i s c l a i m s t h a t had not been s p e c i f i c a l l y 

a d d r e s s e d by the c i r c u i t c o u r t i n i t s o r i g i n a l o r d e r 

d i s m i s s i n g Johnson's p o s t c o n v i c t i o n p e t i t i o n . 

A. 

Johnson f i r s t argues t h a t the c i r c u i t c o u r t e r r e d i n 

denying r e l i e f on h i s c l a i m t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o p r e s e n t t e s t i m o n y t h a t two of Johnson's 

codefendants -- Qu i n t e z W i l s o n and Omar B e r r y -- were 

i n n o c e n t . The c i r c u i t c o u r t made the f o l l o w i n g f i n d i n g s on 

t h i s c l a i m : 

"[T]he Court f i n d s t h a t [Johnson's] c l a i m i s 
i n s u f f i c i e n t l y s p e c i f i c p u r s u a n t t o Rule 32.6(b), 
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Alabama Rules of C r i m i n a l Procedure, i n t h a t he 
f a i l s t o s e t f o r t h anywhere i n the r e c o r d t h a t i t 
was c o n c l u s i v e l y e s t a b l i s h e d t h a t Q u i n t e z W i l s o n was 
at some o t h e r l o c a t i o n a t the time of the murder and 
f a i l e d t o s t a t e e x a c t l y what e v i d e n c e t r i a l c o u n s e l 
s h o u l d have i n t r o d u c e d t o prove t h a t Q u i n t e z W i l s o n 
was a t a f r i e n d ' s house d u r i n g the time t h a t Deputy 
W i l l i a m Hardy was murdered." 

(Return t o remand, C. 90 6.) 

" I t i s a x i o m a t i c t h a t t r i a l c o u n s e l cannot be deemed 

i n e f f e c t i v e f o r f a i l i n g t o i n t r o d u c e n o n e x i s t e n t e v i d e n c e . " 

Greene v. S t a t e , 295 Ga. App. 803, 806, 673 S.E.2d 292, 296 

(2009). Johnson p l e a d e d t h a t c o u n s e l s h o u l d have p r e s e n t e d 

e v i d e n c e t h a t W i l s o n and B e r r y were i n n o c e n t but f a i l e d t o 

p l e a d the c o n t e n t s of t h a t e v i d e n c e or the pe r s o n or person 

who c o u l d t e s t i f y t o W i l s o n or B e r r y ' s innocence. Thus, 

Johnson f a i l e d t o p l e a d s u f f i c i e n t f a c t s . As t h i s C o u r t has 

s t a t e d : 

"'Rule 32.6(b) r e q u i r e s t h a t the p e t i t i o n i t s e l f 
d i s c l o s e the f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
Boyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . Crim. App. 
1999). In o t h e r words, i t i s not the p l e a d i n g of a 
c o n c l u s i o n 'which, i f t r u e , e n t i t l e [ s ] the 
p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370, 1373 ( A l a . Crim. App. 1993) . I t i s the 
a l l e g a t i o n of f a c t s i n p l e a d i n g which, i f t r u e , 
e n t i t l e a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s are 
p l e a d e d , which, i f t r u e , e n t i t l e the p e t i t i o n e r t o 
r e l i e f , the p e t i t i o n e r i s then e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n Rule 32.9, A l a . R. Crim. 
P., t o p r e s e n t e v i d e n c e p r o v i n g those a l l e g e d 

66 



CR-05-1805 
f a c t s . " 

Boyd v. S t a t e , 913 So. 2d 1113, 1125 ( A l a . Crim. App. 2003). 

Johnson f a i l e d t o meet h i s burden of p l e a d i n g s u f f i c i e n t 

f a c t s i n r e g a r d t o t h i s c l a i m ; t h u s , the c i r c u i t c o u r t 

c o r r e c t l y found t h a t Rule 32.6(b), A l a . R. Crim. P., b a r r e d 

r e l i e f . 

B. 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t h i s c l a i m t h a t c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o i n t r o d u c e h i s a u d i o t a p e d statement t o p o l i c e was 

p r o c e d u r a l l y b a r r e d . S p e c i f i c a l l y , Johnson a s s e r t s t h a t h i s 

e x c u l p a t o r y statement t o p o l i c e was a d m i s s i b l e t o r e b u t 

E l l i s o n ' s t e s t i m o n y and show t h a t E l l i s o n c o u l d and may have 

e x a g g e r a t e d what she heard. 

A l t h o u g h the c i r c u i t c o u r t found t h i s c l a i m t o be 

p r o c e d u r a l l y b a r r e d , t h i s C ourt may a f f i r m a c i r c u i t c o u r t ' s 

r u l i n g i f i t i s c o r r e c t f o r any reason. Johnson's s e l f -

s e r v i n g statements t o p o l i c e were not a d m i s s i b l e . 

"'"As a g e n e r a l r u l e , one charged w i t h crime can not 
make e v i d e n c e f o r h i m s e l f , by p r o o f of h i s own 
d e c l a r a t i o n s . " ' W i l l i a m s v. S t a t e , 536 So. 2d 169, 
170 ( A l a . Crim. App. 1988), q u o t i n g Stewart v.  
S t a t e , 63 A l a . 199, 200 (1879). 
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"'A " s e l f - s e r v i n g d e c l a r a t i o n " i s a 

statement made out of Court which i s 
f a v o r a b l e t o the i n t e r e s t of the d e c l a r a n t . 
J a r r e l l v. S t a t e , 35 A l a . App. 256, 50 So. 
2d 767 (1950), r e v ' d on o t h e r grounds, 255 
A l a . 128, 50 So. 2d 774, a f f ' d , 255 A l a . 
209, 50 So. 2d 776 (1951). Of c o u r s e , most 
statements made by r a t i o n a l p eople are 
s e l f - s e r v i n g . In C h i s o l m v. S t a t e , 409 So. 
2d 930 ( A l a . Crim. App. 1981), t h i s c o u r t 
noted: 

"'"The law i s w e l l s e t t l e d i n 
t h i s S t a t e t h a t such s e l f - s e r v i n g 
d e c l a r a t i o n s of an accused, made 
b e f o r e or a f t e r the o f f e n s e are 
not a d m i s s i b l e f o r him u n l e s s 
they are p a r t of the res g e s t a e . " 
(Emphasis added.) 

"'The statement i n the p r e s e n t case 
was not p a r t of the r e s gestae 

"'Moreover, " [ t ] h e prime o b j e c t i o n t o 
t h i s c h a r a c t e r of p r o o f i s t h a t i t does 
v i o l e n c e t o the hear s a y r u l e . F u r t h e r , i t 
opens the door t o the i n t r o d u c t i o n of 
u n t r u s t w o r t h y d e c l a r a t i o n s and p e r m i t s a 
p a r t y t o manufacture h i s own e v i d e n c e . " 
J a r r e l l , s u p r a . " I f a s e l f - s e r v i n g 
d e c l a r a t i o n i s i n a d m i s s i b l e as t e n d i n g t o 
T ^ - i ^ ^ T - r r - s 4 - " U r-s 4 - -.̂  T, 4 - " U ^ - P 4 - " U r-s -^ 4 - 4 - r-s -.^ -^ ^ ^ r-s 4 - r-s ^ prove the t r u t h of the ma t t e r a s s e r t e d , the 
i n a d m i s s i b i l i t y r e s u l t s from the hea r s a y 
r u l e . " C. Gamble, M c E l r o y ' s Alabama  
E v i d e n c e , § 242.02 (3d ed. 1977).' 

"Kennedy v. S t a t e , 469 So. 2d 1333, 1334 ( A l a . Crim. 
App. 1985) ." 

Ray v. S t a t e , 80 So. 3d 965, 990-91 ( A l a . Crim. App. 2011). 

Johnson's s e l f - s e r v i n g statements were not a d m i s s i b l e . 
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For these reasons, Johnson was due no r e l i e f on t h i s c l a i m . 

C. 

Next, Johnson argues t h a t the c i r c u i t c o u r t e r r e d i n 

f i n d i n g t h a t h i s c l a i m t h a t a p p e l l a t e c o u n s e l was i n e f f e c t i v e 

f o r f a i l i n g t o c h a l l e n g e t h i s C o u r t ' s p r o p o r t i o n a l i t y r e v i e w 

of h i s death sentence was not s u f f i c i e n t l y p l e a d e d . 

Johnson's e n t i r e argument i n b r i e f on t h i s c l a i m c o n s i s t s 

of the f o l l o w i n g : "Because these c l a i m s are i n f a c t 

s p e c i f i c a l l y p l e d , Mr. Johnson i s e n t i t l e d t o a h e a r i n g on 

them, and t h i s C ourt s h o u l d remand f o r such a h e a r i n g . " 

(Johnson's b r i e f , p. 108.) T h i s s e c t i o n of Johnson's b r i e f 

f a i l s t o comply w i t h the p r o v i s i o n s of Rule 2 8 ( a ) ( 1 0 ) , A l a . R. 

App. P. T h i s r u l e s t a t e s t h a t an argument s e c t i o n i n an 

a p p e l l a t e b r i e f s h a l l c o n t a i n : "An argument c o n t a i n i n g the 

c o n t e n t i o n s of the a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o the 

i s s u e s p r e s e n t e d , and the reasons t h e r e f o r , w i t h c i t a t i o n s t o 

the c a ses, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s of the 

r e c o r d r e l i e d on." " F a i l u r e t o comply w i t h Rule 28(a)(10) has 

been deemed a w a i v e r of the i s s u e p r e s e n t e d . " C.B.D., 90 So. 

3d a t 239. Thus, Johnson has waived r e v i e w of t h i s c l a i m on 

a p p e a l . 
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D. 

Johnson next argues t h a t the c i r c u i t c o u r t e r r e d i n not 

a l l o w i n g him t o p r e s e n t e v i d e n c e a t the p o s t c o n v i c t i o n 

e v i d e n t i a r y h e a r i n g c o n c e r n i n g h i s c l a i m t h a t c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o c a l l M a r s h a l l Cummings as a w i t n e s s 

a t Johnson's second t r i a l . Cummings was a guest a t the h o t e l 

a t the time of the s h o o t i n g and t e s t i f i e d i n Johnson's f i r s t 

t r i a l as t o what he observed t h a t n i g h t . S p e c i f i c a l l y , 

Johnson a s s e r t s t h a t t h i s Court d i r e c t e d the c i r c u i t c o u r t t o 

h o l d a h e a r i n g on t h i s c l a i m and t h a t the c i r c u i t c o u r t , by 

f i n d i n g t h a t t h i s c l a i m was p r o c e d u r a l l y b a r r e d , f a i l e d t o 

comply w i t h our i n s t r u c t i o n s . 

The S t a t e concedes i n i t s b r i e f on r e t u r n t o remand t h a t 

t h i s case s h o u l d be remanded f o r the c i r c u i t c o u r t t o h o l d an 

e v i d e n t i a r y h e a r i n g on t h i s c l a i m . C o n s i s t e n t w i t h our 

o r i g i n a l o p i n i o n , t h i s case i s due t o be remanded f o r the 

c i r c u i t c o u r t t o comply w i t h our i n s t r u c t i o n s and t o h o l d an 

e v i d e n t i a r y h e a r i n g on t h i s c l a i m . 

E. 

Johnson f u r t h e r argues t h a t the c i r c u i t c o u r t e r r e d i n 

h o l d i n g t h a t h i s c l a i m t h a t c o u n s e l was i n e f f e c t i v e a t the 
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p e n a l t y phase was p r o c e d u r a l l y b a r r e d , because, he says, 

c o u n s e l f a i l e d t o i n v e s t i g a t e and t o p r e s e n t m i t i g a t i o n 

e v i d e n c e . Johnson a s s e r t s t h a t t h i s C ourt s p e c i f i c a l l y 

d i r e c t e d the c i r c u i t c o u r t t o h o l d a h e a r i n g on t h i s c l a i m and 

t h a t the c i r c u i t c o u r t c o u l d 

not sua sponte a p p l y a p r o c e d u r a l bar t o t h i s c l a i m because t o 

do so v i o l a t e s Ex p a r t e Clemons, 55 So. 3d 348 ( A l a . 2007). 1 1 

In i t s o r i g i n a l b r i e f , the S t a t e conceded t h a t Johnson 

was due an e v i d e n t i a r y h e a r i n g on h i s c l a i m t h a t c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t m i t i g a t i o n e v i d e n c e . 

( S t a t e ' s o r i g i n a l b r i e f , p. 100.) In accordance w i t h the 

S t a t e ' s c o n c e s s i o n , t h i s C o u r t , i n our o p i n i o n remanding t h i s 

case, s p e c i f i c a l l y d i r e c t e d the c i r c u i t c o u r t t o h o l d an 

e v i d e n t i a r y h e a r i n g on t h i s c l a i m . So. 3d a t . For 

the c i r c u i t c o u r t t o a p p l y t h i s p r o c e d u r a l bar a t t h i s 

j u n c t u r e , a f t e r the S t a t e had waived t h a t b a r , v i o l a t e s 

Clemons and t h i s C o u r t ' s e x p l i c i t i n s t r u c t i o n s i n our o p i n i o n 

remanding t h i s case. 

1 1The Alabama Supreme Court i n Clemons h e l d t h a t the S t a t e 
waives a p p l i c a t i o n of a p r o c e d u r a l bar i n Rule 3 2 . 2 ( a ) , A l a . 
R. Crim. P., i f i t f a i l s t o a s s e r t t h a t b a r . Here, the S t a t e 
not o n l y f a i l e d t o a s s e r t t h i s p r o c e d u r a l bar but s p e c i f i c a l l y 
r e q u e s t e d t h a t t h i s case be remanded on t h a t c l a i m of 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . 
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For the reasons s e t out i n P a r t s I I I . D and E of t h i s 

o p i n i o n , t h i s case i s hereby remanded t o the c i r c u i t c o u r t f o r 

t h a t c o u r t t o h o l d an e v i d e n t i a r y h e a r i n g on the c l a i m t h a t 

Johnson's c o u n s e l was i n e f f e c t i v e f o r f a i l i n g t o p r e s e n t the 

t e s t i m o n y of M a r s h a l l Cummings and the c l a i m t h a t c o u n s e l was 

i n e f f e c t i v e f o r f a i l i n g t o i n v e s t i g a t e and p r e s e n t m i t i g a t i o n 

e v i d e n c e . 

Due r e t u r n s h o u l d be f i l e d i n t h i s C ourt w i t h i n 120 days 

from the date of t h i s o p i n i o n . 

REMANDED WITH INSTRUCTIONS. 

Windom, P.J., and Welch, K e l l u m , and Burke, J J . , concur. 
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